Fireman\u27s Mutual Aid Association of the City Richmond v. Commonwealth of Virginia by unknown
\.P(.p 
\ 
/ 
,Y 
I 
I 
9, 
Record 1700 
In the 
Supreme Court of Appeals of Virginia 
at Richmond 
FIREMAN'S MUTUAL AID ASSOCIATION OF 
THE CITY OF RICHMOND 
v. 
COMMONWEALTH OF VIRGINIA 
FROM THE CIRCUIT COURT OF THE CITY OF RICHMOND 
1
' The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inchc.;; 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approYed March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements.'' 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
M. B. WATTS, Clerk. 
/Jte 1ft 3~ 
lN 'rH~ 
Supreme Court of Appeals of Virginia 
AT RIOfll\iOND. 
Record No. 1700 
FIREMAN'S MUTUAL AID· ASSOCIATION OF THE 
CITY OF RICH}IOND 
vers-·u..s 
COMMONvVEALTH OF VIRGINIA. 
PETITION FOR A '\VRIT OF ERROR AND SUPERSE-
DEAS. 
To the Honorable Chief Ju.stice and Justices of the Suprem,e 
Co'tilrt of Appeals of Virginia: 
. Your petitioner, Fire1nan 's ].!Iutual Aid Association of the 
City of Richn1ond, respectfully represents that it is aggrieved 
by a final judgment of the Circuit Court of the City of Rich-
mond, entered against it on August 22, 1935, for $5,096.70, in 
proceedings held pursuant to a notice of motion for judgment 
by the Cmnm.onwealth of Vil'ginia. 
The proceedings were brought in the na1ne of the Comnlon-
'vealth by the Comptroller under Sections 2510-2514 of the 
Code, to enforce a liability asserted against the Association 
under Section 69 of the Tax Code for the payment of ta..'\:es 
for the years 1930-1933, inclusive, at the rate of 50 cents per 
$100, on its intangible personalty consisting of real estate 
mortgage notes, and under Section 70 of the Tax Code, upon 
its money in Bank at the rate of 20 cents per $100, together 
·with penalties and inte.rest. The Association, by appropriate 
plea<;lings, denied liability on the grounds (1) that by the 
2 Supreme Court of Appeals of Virginia. 
provisions of Section 183 of the Constitution of Virginia, its 
property w:as exempt froni taxation, because "owned indi-
rectly by the Commonwealth or a political subdivision 
thereof", and (2) that since the Conunonwealth ,does not re-
quire taxes of any sort to be paid by fraternal beneficiary 
associations, the reqmrement of the payment of these taxes 
by the Association would deny it tlu~ equal protection of the 
laws, in violation of the provisions of Section 1 of the Four-
teenth Amendment of the United States Constitution. As to 
the claim for the payment of taxes on account of the year 
1930 (about one-fourth of the total a1nount claimed) the As-
sociation pleaded that the assess1nent of taxes was made too 
late, since not made until J nne 11, 1934, which was not soon 
enough under Section 418 of the Tax Bill. 
Since there was no dispute as to the facts, the parties 
agreed to waive a jury and submit all issues of law and fact 
to the Court. The judgment of the court in favor of the Com-
monwealth reflected its decision adverse to the Association 
on the three questions of law raised by the grounds of de-
fense, to which reference has been made. 
THE FACTS .. 
In presenting the facts, they will be presented in the fol-
lowing order, viz: (1) The facts bearing on the claim of the 
Association that its intangibles are exempt from taxation, be-
cause indirectly owned by the Commonwealth or a political 
subdivision, (2) the facts bearing on the claim of the Asso-
ciation that to require the payment of taxes on its intangi-
bles is to deny it equal protection of the laws, and (3} the 
facts bearing on the claim of the Association that the assess-
ment for 1930 taxes was made too late to be valid. 
(1) 
The Facts bearing on the Clain't of the Association that 
its Intamgibles are exempt from Taxation, because indirectly 
o.1iJt!eed by the Comnwnwealth or a Political 81ibdivision. 
The petitioning Association was created by the issuance 
of a charter under Chapter 151 of the Virginia Code, on May 
14, 1912. (The charter is defendant's Exhibit #19, the origi-
nal exhibits being brought here as a part of the record, in-
stead of being copied into it). This Chapter of the Code is 
the one under which nearly all charitable and benevolent cor-
porations are organized and under which (Code, Sec. 4284) 
fraternal beneficiary associations are organized. Under its 
Fireman's .1\{utual Aid Asso. v. Commonwealth. 
provisions, if a dissolution occurs, the circuit court of proper 
jurisdiction is required (Sec. 3880), on winding up its af-
fairs to ''direct the payment in whole or in part, of the sur-
plus, if .any, to any organization, person, or persons who may 
be equitably entitled thereto, and, if there be none such, into 
the literary fund of the State''. 
Before the incorporation of the petitioner, no provision 
"'as made by any means whatever for a disabled or super-
annuated member of the Fire Department of the City of 
Richmond, no longer in receipt of his salary, to receive any . 
subsistence fund. Neither was there any provision for the 
relief of families of deceased members of the Department, 
"'ho died in the service, ·and whose families ·were left without 
means of subsistence. 
Petitioner was caused to be chartered by the City of Rich-
mond as an agency and instrumentality of the City, to cor-
rect the cruel operation of the conditions referred to, upon 
this group of men engaged in this dangerously hazardous 
public employment. Under the City Charter, until 1919 
(when a charter amendment placed the City Fire Department 
under the Director of Public Safety, and abolished the Board 
of Fire Commissioners) the Fire Department was adminis-
tered by the Board of Fire Commissioners. In 1911 we fi~d 
that Board (Ex. 20) returning a contribution proposed to 
be made by a citizen appreciative of services rendered by 
the Fire Department on the ground that it had no Fund to 
'vhich the money could be added, At this same time, Octobe~· 
5, 1911, the Board resolved that a Committee be appointed 
to present to the Legislature of Virginia an Act to provide 
for the establishment of a pension or benevolent association 
"in the Fire Department". The Committee functioned and 
.at March 14, 1912, the Legislature of Virginia enacted a law, 
which has since remained in effect (Acts of 1912, p. 607) em-
powering the Board of Fire Commissioners to require pres-
ent members and all future mempers of the Fire Department 
to pay monthly dues to the petitioner which had been caused 
to be chartered in the meantime by the Committee of the 
Board of Fire Commissioners at February 14, 1912, to pro-
vide pensions for members who, after honorable service in 
the Fire Department, had been retired by reason of sickness, 
old age, wounds, ande~ other infirmities. At May 13, · 1912, 
under the power vested in the Board of Fire Commissioners 
by the Act of March 14, 1912, that Board ( Exs. 21 and 22) 
placed in effect a regulation requiring all present and new 
tnembers of the Fire Department to become members of the 
petitioning Association, abide by its rules, and pay its monthly 
dues. These regulations have since been effective to the pres-
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ent day and have been rigidly enforced by the Board of Fire 
Commissioners until it passed out of existence by the char-
ter amendment effective January 1, 1919, and since that time 
by the Director of Public Safety, who under Section 83 of 
the charter and Section 93 has full control of the Fire De-
partment and its personnel. 
A reading of the Act of March 14, 1912, above referred to, 
. will sho\v that it did not apply in terms to the City of Rich-
mond, but applied to cities having a population of one hun-
dred thousand (100,000) and over. vVhen the Richmond City 
Charter was again amended in 1924 (Acts of 1924, ·p. 79) 
t,h~re was added to the specification of the powers of the City 
Council, by a new section 19-n, the power to establish a sys-
teem of pensions "for «= * • members of the Police and Fire 
Depa~tments, • * * by requiring contributions payable from 
time to time from the persons actively engaged in the occu-
pations hereinbefore enumerated, or by any other 1node not 
prohibited by law". So since 1924, the petitioning Associa-
tion has by even more specific provision of law, than formerly 
existed, been functioning as a pension agency and instrument 
of the City of Richmond, created by and thereafter continued 
by its will and requirements, its funds (excepting voluntary 
contributions by citizens) consisting wholly of revenues of 
the City of Richmond required to be withheld out of sums 
otherwise payable to members of the Fire Department a·s 
wages, and turned over to the petitioning Association as such 
pension agency of the City. Insuring that control over the 
. affairs of the petitioning Association, which should be re-
served to the City of Richmond over its pension fund for its 
. firemen, and the .agency set up to administer the same, a ma-
jority of the Board of Directors are required to be members 
of the Fire Department, including the Chief of the Fire De-
partment and the Secretary of the Fire Department (Exs. 
19 and 25). And the funds of the corporation are required 
by the by-laws (Ex. 25 )· to be held as a trust fund, only the 
income from which may be used for the payment of pensions. 
And it is therein distinctly specified and required that the 
only persons eligible for the payment of pensions are mem-
bers of the Fire Department who have been dropped there-
from by reason of old age, wounds, sickness or other infirmi-
ties, or who shall have been in active service for not less than 
twenty-five (25) consecutive years. And the power is re-
served to the Board. of Directors (a majority of the tnembers 
of which, as members of the Fire Department, are under the 
absolute authority of the City through its Director of Pub-
lic Safety), not to pay a pension to anyone whose disability 
was brought on by his voluntary conduct, and to remove from 
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the pension roll the nan1e of any pensioner bringing disgrace 
upon himself or the Association, or failing to use the pen-
sion payments in the necessary support of his family or. de-
pendents. 
Not until January 24, 1933 (Ex. 1), 21 years after peti-
tioner commenced to operate as a pension agency of the City, 
did it ever occur to anyone to assert that it should pay taxes 
upon its intangibles. 
(2) 
The Facts bearing on the Claim, of the Association that to 
req'lbire the Payment of Taxes on its Intangibles is to deny i.t 
Equal Protection of the Laws. 
For many years, including the years 1930-1933, there have 
been operating in Virginia domestic and foreign corporations 
known as fraternal beneficiary associations. The Virginia 
ones (Section 4284 of the Code) are incorporated under 
chapter 151 of the Code, under which the petitioner was: 
incorporated, covering (Section 3872) the incorporation of· 
companies, societies and associations ·not organized for 
profit in which no capital stock is required. Some of the 
fraternal beneficiary associations are enumerated, and the 
extent of their operations and property disclosed by the 
Virginia Insurance Report published by the State Corpora-
tion Comn1ission, pages from which are made a part of 
this record as Ex. 25-A. They have (at least as to the do-
mestic ones) membership exclusively composed of either 
white or colored persons. Additional data as to a large 
domestic "white" society (selected as typical) appears in 
the record, pp. 70 to 75. This is a combination society 
and insurance cmnpany. Its constitution arid by-laws are 
also included in the record as Ex. 26, while those of a typi-
cal foreign society doing business in Virginia, lmown as Po-
lice and Fireman's Insurance Association, Incorporated (of 
Indiana), are included in the record as Ex. 25-B. The do-. 
mestic and foreign societies shown in Ex. 25-A have never 
paid any taxes of any sort on their intangible property or 
income, to the State of Virginia, or any political subdivision, .. 
nor any license fees or taxes, except they pay $20 per annu1n · 
to the Insurance Bureau of the State Corporation Commis- · 
sion under Section 4287 of the Code. Under Section 4303 of 
the Code, they pay taxes to the localities on their real estate 
and office equipment, this last mentioned section and Sec-
tions 237 and 240 of the Tax Code specifically providing for 
their exemption from all other taxes. · 
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In addition to the large number of such corporations shown 
in Ex. 25-A, there is a further tremendously n:umerous group, 
1nany of which are nan1ed in Section 4302 of the Code, and 
1nany of which are merely referred to and described therein, 
of fraternal beneficiary associations which by that section 
are relieved from the payment of the annual license fee of 
$20, the payrnent of which by other societies is required by 
Section 4287. These societies na1ned or referred to in Sec-
tion 4302, not required to be licensed, do not appear in the 
Virginia Insurance Reports, nor does the Bureau of Insur-
ance of the State Corporation Commission exercise any su-
pervision over them. They, therefore, receive all of the tax 
exemptions conferred on the societies listed in Ex. 25-A, in ad-
dition to receiving exemption from the payment of the $20 
license fee required of those which are licensed. 
As Section 4303 of the Code provides that all of the funds 
of a fraternal beneficiary association shall be exempt fron1 
·all and every state, county, district, municipal and school tax, 
other than taxes on real estate and office equipment, and, as 
has been seen, this exemption has always been afforded to. 
the licensed fraternal beneficiary associations, both domestic 
and foreign, shown in Ex. 25-A, as well as the additional 
group named or referred to in Section 4302 of the Code, at 
the same time that, in accordance with the provisions of Sec-
tion 237 of the Tax Code, they have been exen1pted from the 
payment of premiun1 taxes, it is now in order to state what 
constitutes a ''fraternal beneficiary association'' under the 
laws of the State of Virginia, and to explain the grounds, as 
shown by the statute, and the record in this ease, of the ex-
clusion of the petitioner fron1 this favored class. 
By Section 4273 of the Code it is provided that in order for 
a corporation to come within the definition of fraternal bene-
ficiary associations, it must not only be carried on, as the pe-
titioner is, for the mutual benefit of its members, and not be 
conducted for profit, but it must have "a lodge syste1n with 
ritualistic form of work and representative form of govern-
ment", and make provision for the payment of certain bene-
fits. By Section 427 4 a lodge system is defined as a syste1n 
with a supreme governing or legislative body and subordi-
nate lodges or branches into 'vhich members shall be elected, 
initiated and admitted, in accordance with the constitution, 
laws, rules, regulations, and prescribed ritualistic ceremonies.; 
further, the subordinate lodges or branches n1ust be required 
by the by-laws or constitution of the Society, to hold meet-
ings regularly at least once in each n1onth. The benefits for 
which provision must be made by a corporation in order for 
it to be within the statutory definition are described in 8ee-
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tion 4277 ofthe Code as "death benefits" with the option in 
the Society to provide f<;>r the payment of benefits in case . of 
te1nporary or permanent physical disability, either as a· res~lt 
<>f disease, accident or· old age, subject to certain provisos, 
eonditions and restrictions. 
The petitioner has been excluded from the favored class of 
fraternal beneficiary associations, because while it has· (Ex. 
25) a representative form <?f government, it does not have, 
.as the lower court in this case has found and entered of rec-
ord (R., p. 17) "a lodge system with a representative and rit-
ualistic form of government". 
Thus far in this sub-division of the statement of facts, pe-
titioner has ·dealt with the discrimination between itself and 
other similar corporations, differing from petitioner in their 
ability to come within the statutory definition of fraternal 
beneficiary associations while the petitioner is not able to do 
so, as though the Legislature of Virginia had been wholly 
free of any restriction upon its power to classify and differ-
entiate, except the provision of the first· section of the Four-
teenth Amendment of the United States Constitution forbid-
ding the denial of the equal protection of the laws, in com-
pliance with 'vhich a difference of classification for purposes 
of taxation must be based on re~sonable grounds; and except 
for the familiar requirements of the Virginia Constitution, 
Section. 168, that all property not provided by the Constitu-
tion to be· exempt, shall be tax~d, and that all taxes shall be 
uniform upon the same class of subject. 
It is, however, a :p1ost important item of this sub-division 
of the facts, that in the Virginia Constitution ·of 1902, in pro-
viding by Section 183 that certain enumerated property ''and 
no other'' shall be exempt from taxation, there was contained 
an express prohibition against the exemption of taxation of 
the property of: 
''any person, firm, association, or corporation, who shall, e~­
pressly or iinpliedly, directly or indirectly, contract or prom-
ise to pay a sum of money or other benefit, on _account of 
death, sickness, or accident to any of its members or other 
persons.'' 
In the case at bar the Court has found as a fact (R., p. 
17) that it was during 1930-1933, and up to the present time 
has continued to be, a general characteristic of the fraternal 
beneficiary associations listed by the Insurance Department 
in its 1933 report, which are all of the domestic anq foreign 
ones licensed by the State, and also of those mentioned in 
Section 4302 of the Code, which are not required to be 
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licensed, to contract or promise as mentioned in Section 183 
of the Virginia Constitution quoted above, but that none of 
them had ever paid or been asked to pay any taxes to the 
State or any of its subdivisions. The Court also found (R.,. 
p. 17): 
''that the only ground for the exemption frorn taxation of 
the intangible personal property of the fraternal beneficiary 
societies, and the taxation of the intangible personal prop-
erty of corporations (such as defendant) not having lodge 
systems with a representative and ritualistic fonn of govern-
ment, has been the presence of the lodge system with the rep-
resentative and ritualistic fonn of government· in the case 
of one class of corporations, and its absence in the other and 
(3) finds that the distinction whicl1 has· been made between 
the two· classes of corporations was in the execution of a defi-
nite policy on the part of the Commonwealth to make the dis-
tinction. '' 
The testimony on this point of an officer of the typical 
"white'' domestic society, the Mutual Life Insurance Asso-
ciation, appears in the record at pages 68 to 75. 
(3) 
The Facts bearing on the Claim of the Association that th.e 
Assessment for 1930 Taxes was nuule too late to be Valid. 
Section 418 of the Tax Code limits the authority of the 
State Tax Commissioner to assess taxes in any case where 
there shall have been a failure to make a return, to the as-
sessment of taxes ''for any tax year of the three tax years 
last past''. As evidenced by Exs. Nos. 1 to 18, and Ex. 27, 
the assessment of taxes for the year 1930 against the peti-
. tioner was not made until the summer of 1934. It will thus 
be seen that the assessments for the years 1933, 1932 and 
1931 were assessments for tax years within three tax years 
last past from the date of 1naking the assessment, but such 
is not the case as to the 1930 "ta..xes. 
ERRORS ASSIGNED. 
1. The Court erred in holding that the funds of the peti-
tioner are not owned indirectly by the Commonwealth or the· 
City of Richmond, in the sense required for their exemption 
by Section 183 of the Virginia Constitution, and accordingly 
are not exempt frotn taxation under said Section. 
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2. The Cour-t erred in holding that the taxation of the in-
tangibles of the petitioner at the same time that those of fra-
ternal beneficiary associations are exempted from taxation 
does not deny· to petitioner the equal protection of the laws 
in violation of Section 1 of the Fourteenth Amendment of 
the United States Constitution. 
3. The Court erred in holding that the assessment on ac-
count of 1930 taxes on the intangibles of petitioner was not 
barred by Section 418 of the Tax Code and accordingly in-
valid. 
1. The Court erred in holding that the f?.tnds of the pe-
titioner are not owned indirectly by the Cmnmon?.Vealth or 
the City of Richrnond, in the sen.se 'requ.ired for their exemp-
tion by Section 183· of the Virginia. Con:stitution, and accord-
ingly are not exernpt from taxation under said Becti.on. 
If the City had merely appropriated or set apart in its 
Treasury a fund 'vith which to purchase investments, the in.:. 
come from which would he used to pay pensions to its ·fire-
men, and such investments had been purchased and held by 
the City, there can be no doubt 6f the exemption thereof fron1 
taxation under the express provision of clause (a) of Section 
183 of the Virginia Cons-titution. That property :would have 
been "directly" owned by the City. Under the constitutional 
provision, however, there is exempted, not only property '' di-
rectly'' so owned, but also property ''indirectly'' so owned. 
In construing this language· of the Constitution and deter-
mining whether under it the petitioner's intangibles may he 
held exempted from taxation, certain basic or background cir-
cumstances should properly be kept hi mind. · 
The Virginia Supreme Court of Appeals.has said, in Judge 
l{eith's .time (Commonu.Jea.lth v. Lynch.bur.Q Y. M. C. A., 115 
V a. 7 47), again in the time of Judge Prentis ( C O'mmonwealth 
v. Smallwood Mernm·iallnstitu.te, 124 Va. 142), and very re-
cently by Judge Holt (Su-pervisors v. Norfolk, 153 Va. 768, 
775) that since the policy of the State has always been to 
exempt property of the character mentioned and described 
in Section 183 of the Constitution, it should not be ~onstrued 
wi.th the same degree of strictness that applies to provision 
tnaking exemptions contrary to the policy of ·the State, since 
as to such property as is mentioned in Section 183, exemption 
is the rule and taxation is the exception; and accordingly 
there is no. reason for construing strictly the provisions of 
Section 183. 
As Section 183 read in 1902, in the original Constitution, 
a sharp contrast was drawn between the provision for ex-
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emption of property owned by the State, and provision for 
the exemption of property owned by subdivisions of the 
State. Under the original language, the exemption extended 
to ''property directly or indirectly owned by the State, how-
ever held''. But the exemption was only extended, so far as 
property in the subdivisions was concerned, to ''property 
lawfully owned and held by counties, cities, towns or school 
districts, used wholly and exclusively for county, city, town 
or public school purposes''. · 
In the 1928 revision of the Cons.titution, not only was the 
exen1ption in favor of subdivisions extended to property in-
directly owned by them, but the requirement that it should 
be used wholly and exclusively for purposes of the sub-divi-
sion :was removed. ~Con~monwealth v. Richmond, 116 ·va. 69, the Court, with 1- B:_n ~tiaR by Judge Cardwell, denied the claim of the State 
that the water works of the City of Richmond were subject 
to taxation, which was based on .the fact that a part of its 
revenue was derived from the sale of water to persons living 
outside of the City limits. 
In affirming the decision of the lower court in favor of the 
City, the Cour.t stated again that it. had alw·ays been the policy 
of the State of Virg·inia to exempt property of the character 
mentioned in Section 183 of the Constitution from taxation, 
as a result of which that Section should not be construed with 
the saine degrees of strictness that applied to provisions mak-
ing exemptions contrary to the established policy of the 
State. Further, it. was said at page 77 that the rule of lib-
t eral construction applies with even greater force w·hen the 
/.;(J property sought to be taxed ~ lawfully owned and used by 
a municipality which is a subdivision of the State, so that 
its property stands related to the Commonwealth itself. 
Judge Cardwell then quoted from Cooley on Taxation to 
show that there was always a presumption of exemption of 
property belonging to the State and its municipalities, since 
to levy a tax upon it would render necessary new taxes to 
meet the demands of the levied tax, so that the public would 
be taxing itself to raise money to pay over to itself, and no 
one would be benefited, but the officers who were employed, 
whose compensation would go to increase the useless tax, 
and that accordingly it could not be supposed that the Legis-
lature would ever purposely lay such a burden on public 
property. In reaching the conclusion that the water works 
of the City were not subject to taxation by the Conunon-
wealth, despite the sn1all amount of incidental revenue earned 
from the sale of water to non-residents of the City, ,Judge 
Cardwell cited authorities showing that the test is whether 
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the property is held and used for municipal purposes ahd 
tends immediately and directly to promote municipal pur-
poses. He concluded as follows, on page 82: 
''The test whether a use is public or not is 'vhether a pub-
lic trust is imposed upon the property, whether the public has 
a legal right to the use which cannot be gainsaid or denied, 
or withdrawn by the ow·ner." 
We now proceed to argue upon reason and authority that 
the use upon 'vhich the petitioner holds the legal title to its 
intangibles is plainly a public one, with a legal right in the 
public to the continuance of the use which cannot be gain-
said or denied, or withdrawn by the petitioner. · 
At the outset, it is manifest that the expense of the main-
tenance. of .the Fire Department is· a municipal expense of 
the City of Richmond undergone by it for a vitally necessary 
public purpose. The major part of that cost is the wages 
paid to the members of the Department, and other considera-
tions received by them for honest and capable service. In-
·escapably, the turning over to petitioner of those portions 
of the 'vages of the firemen required by the municipal regu-
lations to be deducted from the amounts of cash otherwise 
receivable by them, and transmitted to the petitioner for ad-
ditions to its investnwnt funds, constitutes a consecration of 
those public funds to the establishment of a pension system 
for disabled and superannuated employees in this extra haz-
ardous form of public service, of which the public perma-
nently receives the benefit, in two respects, viz: The wages 
'vhich would need to be paid in cash to the firemen, to ensure 
an adequate supply of efficient firemen, may be fixed at lesser 
amounts, because of the pension arrangement. thus estab-
lished ; the existence of the pension fund and the availability 
of pension payments to crippled or superannuated firemen 
1·enders practicable the divorcement of those men from the 
service and their replacement with young and vigorous men, 
which retirement and replacement could not as a practical 
matter be effected, to the vast advantage of the fire protec-
tion arrangements of the City, without the pension fund ar-
1·angements being available. To these considerations must 
be added others : The City (by its power and right to ter-
minate membership in the Department of any individual, in 
the light of the requirement of the charter and by-laws of 
the petitioner that a majority of the members of its Board 
of Directors must be active members of the Department, in-
cluding the Chief and Secretary of the Department), has .and 
must inevitably retain complete control and dominion over 
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the fund, through its agents and employees. The charter and 
by-laws of the petitioner, constituting the contract under 
which its dues are paid, and voluntary contributions solicited 
and received from citizens, established the corpus of all dues 
and contributions as a trust fund, perpetually devoted to in-
vestments for income, and only the income is permitted to 
be expended. No active member of the Association, or pos-
sible beneficiary of its funds, qualifies originally as such, or 
continues in his status as such, l1ecause of an election either 
on his part or on the part of the Association. One becomes a 
member of the Association when and as a result of·becon1ing 
a member of the Fire Department of the City of Richn1ond. 
When the City .terminates his connection with the Fire De-
partment, his connection ·with the Association is by that fact 
and act also terminated. And he may go on the pension roll 
only when afte·r honorable service, as found and declared by 
the City authorities, he is by then1 retired on account of sick-
ness, old age, wounds or other infirmities, or has served for 
twenty-five (25) years in the Department, the City, however, 
having reserved to its own agents and employees constitut-
ing a majority of the Board of Directors the power not to 
permit a person to go on the pension roll if his disability has 
been brought on by his voluntary conduct, nor to remain on 
the pension roll, if his conduct shall have brought disgrace 
upon himself or the Association, or he shall have failed to 
use the payment in the necessary support of his family or 
dependents. Considering that the City caused the Associa-
tion to be created; by its own legal requirement has created 
the fund used to purchase its investments, including the 
stipulation in the charter and by-laws for the perpetuity of 
the investments; itself retains ultimate control over the per-
sonnel of the governing body, as well as of those who shall 
become members or become beneficiaries, or continue so; 
what attributes necessary to constitute indirect ownership by 
the City, are missing? The system of pensions established 
through the agency of the Association has been established 
hi a manner specifically authorized by Section 19-n of the 
City Charter as amended in 1924 ''by requiring contributions 
payable from time to time from the persons actively engaged 
in the occupations hereinbefore enumerated''. And each 
time that a fireman, being retired, is placed on· the pension 
roll, public interest of the City of Richmond is promoted by 
having that old, disabled fireman removed from the payroil 
of the Fire Department, and cease to draw "rages for work 
h~ has ceased to be able to perform, so that a young and 
VIgorous man can be put in his place and carry on in his 
stead the work of protection of the lives and property of the 
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citizens. Finally it ·Seems manifest that upon objection by 
the City of Richmond, or any citizen, in a court of equity, to 
a misguided project or attempt on the part of the Board of 
Directors and firemen, to divide up the capital assets of the·· 
Association, in viola.tion of its charter and by-laws, such a 
. court would promptly and unhesitatingly forbid such a diver-
, sion of this public trust fund. Indeed, the City of Richmond 
: ~ could itself, through its Director of Public Safety, promptly 
I -Bring &89-at such a scheme simply by the removal from menl-
i bership in the Department and the Association of the per-
. sons composing the majority of its Board of Directors, who 
were supporting such a plan. 
Again it seems plain that if the City sat idly by and per-
mitted a dissolution of the Association, the Court which 
came under Section 3880 of the Code to dispose of its sur-
plus assets must direct their payment to the City in trust fo1;. 
the original pension purposes, or to some other nominee as 
Trustee, since to do otherwise would be to violate the con-· 
tract between the City and firen1en upon which the dues have 
been paid, and the understanding upon which contributio~s 
from citizens have been solicited and received throughout the 
years. 
Accordingly it would appear plain that upon reason, the 
test which ,Judge Cardwell has laid down of whether the use 
is a public one; has been met by a sufficient sho·wing that a 
public trust is imposed upon the property of the Association, 
and that the public right could not be gained~ ).denied, or 
'vithdrawn by the Association. AZtLc:_tJI.. 
The available authorities support the vie'v of the peti-
tioner. 
In New Jersey, by an Act approved March 28, 1905 (Laws 
of New Jersey, 1905, p. 114), it was provided that in all mu-
nicipalities, other than cities of the first class, which had a 
paid fire department, the 1nembers might associate them-. 
selves together as a body corporate for the purpose of pro-
viding and maintaining a fund to pension firemen, their 
widows, dependent parents and children. Each company in 
the Department was to choose delegates to meet and organ-
ize the corporation and recommend to the Board of Fire Conl-
missioners persons to serve as Trustees who would ther~­
after be a body corporate ; as in our case provision was made 
for donations, to go to the fund, but its principal income, 
like ours, came from the municipality, ours coming out of the 
salaries of the active members, whereas in the case of this 
New Jersey corporation the insurance companies were re-
quired to pay a premium tax, one-half of which was provided 
to go into the fund. 
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After a corporation had been organized in .1\..tlantic City, 
as contemplated by the 1905 Act, and had been functioning 
for fifteen years, the Legislature in 1920 passed a new Act 
tnaking provision for the pensioning of policemen and fire-
tnen under the terms of which the funds held by the corpora-
tion organized under the 1905 Act were directed to be turned 
over to the Pension Comn1ission, provided for to administer 
the new pension law. The Trustees 'vho composed the cor-
poration organized by the police con1plied with this provision 
of the 1920 Act and turned over their funds, put the Trus-
tees of the corporation organized for the pensioning of fire-
Inen declined to do so. The Pension Connnission then 
brought a suit (the proceedings being styled Pmt-sion Com-
•mission v. Atlantic City Fire Dept. Pension F~tnd, 116 A. 
271) for a mandan1us to compel these Trustees to do so. The 
Trustees resisted on the ground that the law of 1905 consti-
tuted a contract- and also on the ground that each member of 
the Fire Department had a vested interest in the fund in 
the hands of the Trustees which could not be divested or af-
fected by legislation, divesting the corporation of the control 
of the fund and turning it over to others. This contention, 
as well as the other one, was overruled by -the Suprmue Court 
of New Jersey in an opinion reading in part as follows : 
"While it is true that the Atlantic City Fire Department 
Pension Fund is in form a corporation, yet this form was 
given to it merely as an arm of the municipal government, 
for the purpose of providing and maintaining a pension 
fund. The corporation was forn1ed through a 1neeting of 
three delegates chosen by each fire con1pany. These. dele-
gates, if favorable to the pensioning plan, were to recommend 
to the municipal board having control of the fire deparhnent 
four trustees. The appointment of the four trustees, who 
were to act with the chief engineer in the 1nanagement of 
the fund, was under the act to be made by the board of fire 
commissioners. Subsequent appointments were also to be 
made by the board of fire co1nmissioners. The corporation 
attorney was directed to act under the direction of the board 
of trustees in legal matters, without additional con1pensation. · 
The fund was to be obtained fron1 the percentage of the pre-
miums for insurance effected by foreign con1panies in the 
municipalities and "rhich theretofore had been paid to local 
firemen's relief associations, fees fron1 pern1its issued by the 
board of fire commissioners, the sale of old materials and 
property of the department other than real estate, li~ense 
fees collected frmn owners. and lessees of theatres, and taxes 
in1posed upon the sale or storage of explosives. So1ne of the 
• 
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features of the act were changed by the supplements to the 
act, chapter 221 of the Laws of 1907 and chapter 257 of the 
Laws of 1913. Throughout these .acts there is evinced a leg-·-
islative purpose to insur.e to those engaged in a hazardous 
occupation financial assistance for the1nselves or their depend-
ents in the event of retirement, injury, or death. This pur-
pose and the provisions for its accomplishment are functions 
:of municipal government. They are not the creation of those 
rights which obtain between a private corporation and its 
stockholders, or, if it be a mutual insurance company, of its 
:policyholders. . 
The 1920 act takes nothing away from the firemen of At-
lantic City. Its provisions would seem to provide for in-
creased revenues for retirement and pensioning purposes. 
Even if it were otherwise, we are of the opinion that it was 
'vithin the power of the Legislature to enact the Law of 1920 
and to provide for the formation of the relator and to direct 
that the funds of the ·respondent be turned over to the real-
tor, as the funds under the control of the respondent clearly 
fall within the provisions of section 8 of the Act of 1920, 
above quoted, and are funds in which the respondent or the 
firemen of Atlantic City have no vested interest. Munici-
palities are the creatures of the Legislature. Their forms of 
governtnent can be changed by the Legislature. The act of 
1920 is but the expression of the legislative 'vill and purpose 
to make changes in the control, administration and sources of 
retirement and pension funds". 
The case was appealed to the Court of Errors of Appeals, 
w·here it was affirn1ed by an opinion reported in 121 A. 781. 
This decision seems to furnish strong ground for- the belief 
that if a sin1ilar question should be raised in this State, after 
the City of Richmond had made a provision for the payment 
of pensions to disabled members of its fire and police de-
partments, by the creation of a fund to be directly owned 
nnd held by the City, in trust for such purposes, the defend-
ant's assets would properly be subject to a provision in such 
a scheme for turning them over to the administrators of the 
larg·er and more efficient and far-reaching plan. In other 
words, no individual has any right either in the income or 
the corpus of the defendant's funds; rights which exist are 
rights arising out of membership in the fire department, hon-
orable service therein, disablement or superannuity there-
from; they are rights created by compulsion brought to bear 
on the active members of the City, and the bulk of the monies 
of the defendant are city monies, by this compulsion, conse-
crated to the creation of a fund for the pensioning of its 
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employees. So it is wholly consistent and reasonable to view 
the funds as affected with a public trust. As it appears to 
us, . that phrase in Se~tions 183 of the Constitution and 435 
of the Tax Code providing ''directly or indirectly owned'' 
instead of simply ''owned'' is used so as to apply to cases 
like the one at bar; such cases as it are the only occasion and 
reason for using· such phraseology. "\Vebster defines ''in-
direct" as meaning "circuitous" or ''not looking to a result 
by the plainest course or method, but by a remote means''. 
Here the City of Richmond by its Board of Fire Commis-
sioners, desired to create a pension fund ''in the fire depart-
ment'', appreciating that the hazards of this service and the 
police department- required special treatment in order to 
procure the grade of men desired and do justice to them. 
The defendant was the creature of the City of Richmond in 
its origin, and continuously from that time on. 
In Martin v. Loui.r;iana Central Lumbe·r Co. (La., 19'20), 90 
Sou. 553, 562, the Pine Grove Academy claimed to be a quasi-
public corporation and that its property was public property 
and therefore exempt from taxation. It was an institution 
of learning incorporated by the Legislature for the benefit 
of the people of Caldwell Parish (or County) partially en-
dowed by the State and by the United States. The Supreme 
Court of Louisiana pointed out that by reason of these facts 
it had previously held the academy to be a quasi-public cor-
poration and that in another case it had also held that when it 
sold property and received the proceeds thereof, its Board 
of Trustees had no proprietary or other interest therein. Ac-
cordingly, in the case at bar the Court held that it was not 
only a public institution, but that its entire property and 
reven~es were dedicated to a public use, to-wit, the cause of 
public education in Caldwell Parish. The Court then went 
on: 
''Property dedicated to public use, the revenues of which 
serve a public purpose, is public property, although the title 
be not in the public. The property of a quasi-public corpora-
tion is public property, and enjoys all the immunities of pub-
lic property, one of which is exemption from taxation. Tu-
lane v. Assessors, 38 La. Ann. 292; Kline v. Parish, 33 La. 
Ann. 562; State v. Finlay, 33 La. Ann. 113; Police Jury v. 
McCormack, 32 La. Ann. 624; Constitution of 1898, Art. 230; 
Constitution of 191~, Art. 230. '' 
It seems proper in this petition to state that in Hollywood 
Cemetery Co. v. Commonwealth, 123 Va. 106, the Cemetery 
Company sought exemption from taxation of $87000 of its 
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funds, which had been appropriated and delivered to cer-
tain Trustees by the State of Virginia, upon a trust that they 
would use it to procure a contract with the Cemetery Com-
pany to care for the graves of certain Confederate soldiers, 
buried in Hollywood Cemetery, and had under such a con-
tract been paid over by the Trustees to the Cemetery Com-
pany. The Cemetery Company contended that this $8,000 
was held by it in trust to care for the graves and that this 
trust fund was accordingly a trust of which the State was 
the beneficial owner; accordingly, as it claimed, the $8,000 
~eing indirectly owned by the State, it was not subject to taxa-
tion. 
The Supreme Court of Appeals denied the claim of the 
Cemetery Company and put its denial on grounds which are 
clearly vali~, and equally clearly would not justify a denial 
of the contention of the present Petitioner. The Court pointe'ct 
out that the $8,000 might be used by the Cemetery Company 
for other purposes than the maintenance of the Confederate 
graves, there being no provision in the contract for the set-
ting apart of the fund and the devotion of its income· to main-
tenance of those gTaves. The Court further pointed out that 
the trust fund might be expended in the purchase of other 
land for enlarging the general cemetery of the company, or 
in the making of improvements to the cemetery generally, a'nd 
that the record showed that such an enlargement was in con-
. templation. It also noticed the fact that the fund was liable 
to the debts of the company, and that the Commonwealth 
had no title whatever thereto, and that it could not distinguish 
between the title of the company to the $8,000, and its title 
t.o all of its other accun1ulated funds, in which the Common-
wealth had no interest and with which it had no connection. 
In the case at bar on the contrary, the Association does 
not have absolute title to its funds, but holds them in trust 
for the perpetual maintenance of the corpus and the appli-
cation of the income to the public service, of providing pen-
sions for disabled firemen of the City of Richmond. The 
funds of the Petitioner may not be expended in purchasing 
land or otherwise except in the acquirement of investments 
appropriate for a fiduciary. The Petitioner may not incur·· 
debts, and, of course, as pointed out above, the City of Rich-
mond has absolute control over the Board of Directors and 
also over the personnel who shall be members of the Associa..; 
tion and beneficiaries of its pensions. Finally, Petitioner has 
not commingled the intangibles which it claims to be devoted 
to public purposes, with intangibles devoted to private pur-
poses, as had the Hollywood Cemetery Company. 
Accordingly, the case referred to is mentioned only to 
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point out its patent lack of bearing upon the case at bar. .. 
It is well established in the law of Virginia, as well as in 
other jurisdictions, that when a law has been on the books 
for a long period of time, and succeeding executive officers 
(~harged with its administration, and succeeding sessions of 
the Legislature, have seen fit not to change it, arid it has been 
construed in a certain manner (as this section 183 of the Con-
stitution was construed for thirty ( 30) years before Mr. Mor-
rissett attempted to invoke it to tax the defendant) the Court 
will assume that the Legislature was cognizant of this admin-
istrative construction, and will not, upon the suggestion of 
some new State officer, treat the law as meaning something 
quite different from what it has been understood to mean 
for a generation before his arrival on the scene. 
Remembering that defendant was organized in 1912, after 
~he Constitution of 1902 had been in effect for ten (10) years, 
and since its organization continued for twenty-two (22) 
years without ever being- called on to pay any taxes, the 
following· lan~age of Judge l(elly, speaking for the Court 
in City of Rwh'mond v. Dreu:ry-H1tghes CmnpOIIty, 122 Va .. 
178, 193, another tax case, is pertinent: 
"We think the foregoing conclusions necessarily flow from 
an independent vie'v of the statutes germane to the inquiry, 
but if it be conceded that the question is a doubtful one, then 
we should give due weight to the interpretation placed upon 
these statutes by that branch of the executive department 
of the State which is specially charg·ed with the duty of con-
struing and e·ffectuating their provisions. It appears that 
the construction we have adopted is in accord with that which 
has been acted upon by the State Tax Board, composed <'f 
the Governor, the Auditor of Public Accounts, and the Chair-
man of the State Corporation Commission. Under advice 
from that board, more than three-fourths of the counties of 
the. State have applied a similar construction. It is true 
that the rule of interpretation which permits the conrts to 
look to the practical construction adopted by executive of-
ficers is usually applied to cases in which such construction 
has continued and been acquiesced in for a long period of 
time; but it is not to be confined to such cases. One rea~on 
for the rule is that the officers charged with the duty of car-
rying new laws into effect are presumed to have familiarized 
themselves with all the considerations pertinent to the mean-
ing and purpose of the new law, and to have formed an in-
dependent, conscientious and competent expert opinion t11ere-
on. The segregation plan was adopted in pursuance of a 
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special provision in our State Constitution, and the following 
quotation from Judge Cooley is in point : · 
" 'Great deference has been paid in all cases to the action 
of the executive department, where its officers have been 
ealled upon, under the responsibilities of their official oaths, 
to inaugurate a new system, and where it is to be pr_esumed 
they have carefully and conseientiously weighed all considera-
tions, and endeavored to keep within the letter and spi~it of 
the Constitution. If the question involved is really one of 
doubt, the force of their judgment, especially in view of the 
injurious consequences that may result from disregarding it, 
is fairly entitled to turn the scale in the judicial -'mind.' 
Cooley's Constitutional Limitations (7th Ed.), page 104.'' 
We respectfully submit that the funds of the defendant 
are affected with a public use and are indirectly owned by 
the Commonwealth or the City of Richmond and that no less 
by the application of the long...,standing policy of the 
State of Virginia than by the provisions of Section 
183 of the Virginia Co·nstitution, are they exempted from 
taxation, as they have been believed to be for more than a 
generation, until in 1933 the present Tax Commissioner, re-
versing· his own former practice and that of all preceding 
fiscal officers of the State, undertook to subject the defendant 
to taxation at the same time that in defiance of the plain man-
date of Section 183, he continues to permit fraternal bene-
ficiary associations to hold their property free of taxes. 
2. The Court ert·ed in holdin,,q that the taxation of the in-
tangibles of the tJe.titione.r at the sante tinte that those of fra-
ternal beneficiary associations a.t·e exempted from taxation 
does not deny to petitioner the equal tJrotection of the laws 
in violation of Section, 1 of the Fo-urteenth Amendment·'of 
the United States Constitution. 
It is, of course, well understood that in the absence of a 
State constitutional prohibition, the legislature of a State 
may classify persons and corporations and property for the 
purpose of taxation, and may tax certain classes of persons 
and corporations and property at one rate, while it taxes at 
other rates, or wholly exempts other persons and corporations 
and property. It is true, of course, that where a partiQular 
legislature class~fication is not forbidden by the State Con-
stitution, and may, therefore, be made, it still must be based 
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upon real distinctions and must not be arbitrary. Thus, in 
Royster Guano Co. v. Commonwealth, 64 L. Ed. 989, laws of 
the State of Virginia which exempted from taxation the in-
come of domestic corporations doing business exclusively ont-
··side of· the State, while domestic corporations, which did busi-
nesS both within and without the State, were required to pay 
a tax on income. derived from their business transacted out-
. side of the State, as well as on their income derived from 
bu.M.ess transacted within the State, were held to be an ar-
bitrary discrimination forbidden by the equal protection of 
the ·laws clause of the "14th Amendment. In Louisville Gas & 
Electric Co .. v. Oolem,an, 72 L. Ea.-771, the Court paraphrased 
the test established in the case last above referred to and 
others, by stating it as follows: · 
''The classification must be reasonable, not arbitrary, and 
must rest upon some ground of difference having a fair and 
substantial relation to the object of the legislation, so that 
all persons similarly circumstanced shall be treated alike 
•- • • that :is to say, tnere difference is not enough: The at-
. tempted classification must always rest upon some difference 
.which bears a reasonable and just relation to the act in re-
. spect to which the classification is proposed, and can never 
be made arbitrarily and without any such basis. * * • Dis-
criminations of an unusual character especially suggest care-
ful consideration to determine whether they are obnoxious 
to the constitutional provisions.'' 
If need be, we would feel that we were on safe ground in 
challenging the fact that there was a ground of difference 
in the absence or presence of a lodge system and ritualism 
justifying the taxation of Petitioner's intangibles and con-
temporaneous exemption of those benefit corporations having 
the lodge system and the ritualism. 
But such a challenge is not necessary in the case at bar. 
Petitioner may concede the reasonableness of such a legis-
lative classification, because Petitioner's case rests upon the 
ground that the Virginia Constitution forbids the Legislature 
to do what it has done, without regard to its reasonableness 
or unreasonableness. 
Section 183 of the Vir.qinia Constitution since 1902 has for-
bade taa; exemption from taxation of the property of "any, 
p·erson, firm, association, or corporation, 'who shall, expressly 
or impliedly, directly or indirectly, contract or promise to 
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pay a sum of money or other benefit, on account of death, 
sickness, or accident to any of its 'members or other persm~s". 
In defiance of this, the Legislat~tre of the State of Virginia 
has, by Section 4303 of the Code, divided the entire group of 
benefit corporations into two classes, (lne. ~vith lodge systems 
and ritualism which are not ·required to pay taxes, and the 
other without lod.qe sy.c;tetns and ritualism 'which are requ.ired 
to pay them. The Constit·lttion says ALL shall pay these 
taxes; the Legislature says only those like Petitioner shall 
pay them. And the tax authorities t'reat this law as valid. 
This action by the Legislat~"re an.d taxi'l't,q authorities denies 
the lattet· class the eq~tal protection of the laws, and is there-
fore violative of the first section vf the Fourteenth Amend-
'lnent of the Constit~£tion of the United States. And the effect 
of the enactment of S'li:Ch Statutes, and their execution by the 
execu,tive officers of the State, being to deny your Petitioner 
the equal protection of the laws, it is the d'u.ty of this Court 
to hold that the taxes assessed against the Petitioner for the 
years 1930 to 193/J, ·inclusi'l'e, have been unla;wfully assessed, 
and at·e not payable or collectible, and accordingly to t·everse 
the judg,ment of the lou;er court in the case at bar, and enter 
j~tdg1nent for the Petitioner. 
The ·provision in question of the Virginia Constitution is 
one of the very ''laws'', the equal protection of which is guar-
anteed to the Petitioner and all other persons by the Con-
stitution of the United States. If Section 4303 of the Code 
should be considered to furnish authority to the executive 
officers of the State for granting an exemption to fraternal 
beneficiary associations, at the same time that they withhold 
the exemption from the Petitioner, then. the Le,qislature has 
deprived Petitioner of the equal protection of the laws. If-
Section 4303 of the Code is considered bv the Court to be 
so plainly invalid as that the executive officers of the State 
should never have paid the slightest attention to it, and 
~l1ould have proceeded to require payment of taxes by the 
fraternal beneficiary associations, notwithstanding the ex-
emption afforded to them by Section 4303, then the executive 
officers of the State, rather than the Legislature, are the oneR 
who are denying to your Petitioner, the equal protection of 
the laws, bv their unauthorized enforcement of the provisions 
of Recti on·- 183 of the Constitution a9;ainst your Petitioner, 
at the same time that they do not enforce Section 183 of the 
Constitution against the fraternal beneficiary associations 
which equally plainly, are subject to its prohibition against. 
exemption of their property from taxation. 
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The purpose 6f the equal protection clause of the Four-
teenth Amendment is to secure persons within the jurisdic-
tion of the State against intentional and arbitrary discrimina-
tion, whether occasioned by a statute, or by acts of the execu-
tives. · 
It may be claimed, however, that Petitioner is objecting to 
tlie non-enforcement of Section 1.83 of the Vriginia Constitu-
tion against the fraternals, and claiming inequality of en-
forcernent, rather than inequality of protection. To this we 
answer that inequality of enforcement is inequality of pro-
tection. This has been held to be so by this Court, as well 
as the United States Supreme Court. 
In Lehigh Po·rtland Cernent Co. v. Contmonwealth, 146 Va. 
153, our Court held that where a material systematic and in-
tentional discrimination was shown by the assessing officers, 
in the assessment of property, in that the property of plain-
tiff in error was assessed at a higher percentage of its value, 
than was the property of other taxpayers in the locality, the 
plaintiff in error had been deprived of the equal protection 
of the laws. In its opinton it stated: 
"In reversing the judgment of the State Court, Mr. Chief 
J nstice Taft said : 
"'In the case of Sunday Lake Iron Co. v. Wakefield .Tp., 
247 U. S. 350, 353, 38 Sup. Ct. 495, 62 L. Ed. 1154, this court 
said: 
'' ' ( 6) The purpose of the equal protection clause of the 
Fourteenth Amendment is to secure every persons within the 
State's jurisdiction against intentional and arbitrary dis-
crimination, whether occasioned by express terms of a stat-
ute or by its improper execution through duly constituted 
agents. And it must be regarded as settled that intentional 
systematic under-valuation by State officials of other taxable 
property in the same class contravenes the constitutional 
right of one taxed upon the full value of this property. Ray-
mond v. Chicago [lnion Traction Com,pa;ny, 207 lT. S. 20, 35, 
37 (28 S. Ct. 7, 52 L. Ed. 78, 12 Ann. Cas. 757.)' ,., 
· So the balding· of the above case is that inequality of en-
forcement is a denial of equal protection. At the same tirne 
it holds that it makes no difference whether the discrimination 
against Petitioner and in favor of fraternal beneficiary asso-
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~lations is considered to have proceeded from the enactment 
'Of Section 4303, or is considered to have proceeded from the 
Tax Commissioner treating that plainly invalid statute as 
valid, and relieving the fraternal beneficiary associations of 
taxes, at the same time that he attmnpts to require tax pay-
lnents by the defendant. Judge Taft "Tas speaking in the 
:case of 8i011a; City Bridge Co. v. Dakota Oownty, 260 U. S. · 
441, where the Nebraska Supreme Court had denied relief 
to a taxpayer discriminated against by inequality of assess-
ment, on the ground that the proper course was to take pro-
~ceedings to raise the taxes on the property which had been 
assessed inadequately rather than to lower the taxes on the 
property of the taxpayer, complaining that his property had' 
been assessed at too high a value. The Supreme Court held 
that such a rule as was suggested by the Supreme Court of 
Nebraska would be to deny the injured taxpayer any remedy 
at all, because it would be utterly impossible for him by any 
judicial proceeding· to procure an increase in the assessment 
of the great mass of under-assessed property in the taxing 
district. By the same token it would be equally impossible 
for the Petitioner to cure the inequality imposed upon it, by 
taking any adequate steps to require the fraternal beneficiary 
nssociations to pay taxes. In the case referred to, the Su-
preme Court distinctly held that where it is impossible to 
secure assessments at true value and also the u·niformity and 
equality required by the Federal Constitution, the latter re-
(tuirement is to be preferred. 
It is interesting to note, .in support of our contention that 
the result of the course taken by the Tax Commissioner is 
arbitrary and unreasonable and denies the Petitioner the equal 
protection of the laws, that the Legislature in 1934 enacted 
a law (Ex. 28 and R., p. 101), directing the refunding to the 
Police Benevolent Society of the City of Richmond, and or-
A'anization like the defendant, of certain taxes which it had 
paid to the Tax Commissioner, in response to his assess-
ment and demand. The Legislature recognized the justice 
of our contenti<;>n. The Supreme Court of the United States , 
in Royster Guano Co. v. Common·wealth, S'ltpra, took notice 
of its belief that the law which it held to deny the appellant 
the equal protection of the laws, inadvertently did so, and 
said that it based this conclusion on the fact that after the 
bringing- of he suit, the revenue act had been corrected by 
the Legislature to cure inequality. There it failed to ·relieve 
the Royster Guano ·Company, because it was not made re~ro­
spective. In our case it failed to relieve the Police Benevole·nt. 
Society, because the Governor was induced to veto the act 
after it had been passed almost unanimously by both Houses 
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of the Legislature, upon the unsound and short-sighted rea-
soning of his legal advisers, to the effect that the act was 
in violation of Section 183 of the Virginia Constitution, these 
advisers wholly ignoring or overlooking the much more im-
portant duty of the Commonwealth, in conformity with the 
Fourteenth Amendment, to treat all persons with equality tm-
der the law, which the Legislature was trying to do, in the 
light of the fact that the fraternal beneficiary associations 
had never been required to pay taxes and it did not desire 
that they should be so required. 
3. The. Co~wt m·red in holdin_q that the Assessment on ac-
count of 1930 taxes on the intangibles of Petitioner was not 
bat·red by Section 1,.18 of the .Tax Code and accordingly in-
valid. 
The first part of Section 418, as amended by the Legisla-
ture in 1932, deals with the assessment of omitted state taxes 
on intangible personal property in those cases not involving 
fraud or an intent to evade. By reference to this paragrapht 
it .will be found that the number of years for which the Peti-
tioner, if it is subject to any taxation, can be assessed, is 
specifically limited to the three years next preceding the time 
of the assessment. This being true, taxes for the year 1930 
are, by specific provision, unassessable and uncollectible in 
this case, the first assessment having been made by the state 
authorities on J nne 11, 1934. 
The Commonwealth referred, in argument in the lower 
court, to the delay of a year and a half in the furnishing to 
the Tax Department of the desired information on which an 
assessment of taxes could be based, in its attempt to bring 
the defendant within the second paragraph of Section 418, 
which paragraph deals with those persons who fraudulently, 
or with an intent to evade taxation, withhold information 
relative to the amount of property owned by them. The rec-
ord in this case shows absolutely no fraud on the part of the 
Petitioner and no attempt to evade any taxation of its prop-
erty which may be justly assessed under the laws of the State 
of Virginia. The testimony as to the many discussions be-
tween Mr. Morrissett a·nd the officials of, and attorneys for, 
the Pet.itioner during the year 1933 and during the first part 
of 1934, the many letters that were introduced bearing on the 
question of whether the Petitioner should be taxed, the con-
stant protestation of Mr. Morrissett, while on the stand, that 
it was not his desire to i.mpose anJ: tax on funds of this sort, 
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but that he felt that the Constitution and the laws of the 
State of Virginia required him so to do, and finally the fact 
that the Petitioner sought relief by conference with the Gov-
ernor of the State as late as December, 1934, all show, in 
our opinion, that· the Petitioner was guilty of no fraud and 
was guilty of no attempt to evade just taxation, but that it 
and its attorneys honesly believed that under the Consitu-
tion and laws of the State- of Virginia its funds should not 
have been assessed for taxation, and through its attorneys it 
was making a real effort to so convin·ce the taxing authori-
ties of the State. Under these circumstances we respectfully 
submit that the presumption created by the last part of the 
second paragraph of Section 418 was rebutted, and the Pe-
titioner does not come within the class of persons to which 
the second paragraph of 418 is applicable. 
Finally it may be observed that this particular assessment 
was made under the first paragraph of Section 418 of the 
Tax Code, and not under the second paragraph, as shown 
by the assessme'nt itself, which was in the ordinary amount 
of taxes, plus a 57o penalty, and did not have added thereto 
the 100% penalty added in cas~s of fraudulent failure to 
make a return, or failure to make a return with a view to 
evade the payment of proper taxes. (See letters of assess-
ment, constituting· Ex. 27.) 
CONCLUSION. 
Your Petitioner respectfully submits that the judgment of 
the lower Court should be reversed, and respectfully prays 
the awarding to it of writ of error and supersedeas, pending 
the review of the record by this Court, and that this petition 
may be taken as its brief, for which the Petitioner intends 
it. A copy hereof has been delivered to R. Hugh Rudd, 
Esq., of Richmond, who was the attorney who appeared for 
the Commonwealth in the Trial Court, said copy having been 
delivered on the 3rd day of September, 1935. 
Counsel desires to state orallv the reasons for reviewing 
the decision complained of. "' · 
FIREMAN'S MUTUAL AID ASSOCIATION 
OF THE CITY OF RICHMOND. 
·By CHRISTIAN, BARTON & PARKER,: 
ASHTON DOVELL, 
Its Attorneys. 
26 Supreme Court of Appeals of Virginia. 
I, A. D.· Christian, attorney practicing in the Supreme 
Court of Appeals of Virginia, certify that in my opinion· 
there is sufficient matter of error in the record accompany-
ing· this petition, to render it proper that the judgment con-
tained therein should be reviewed l)y this Court. 
A. D. CHRISTIAN, 
ASHTON DOVELL. 
Received Sept. 3, 1935. 
M. B. WATTS, Clerk. 
Sept. 20, 1935. Writ of error and supersedeas awarded by 
the Court. Bond $6,000. 
M. B. W. 
Received Sept. 24, 1935. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Circuit Court of the City of Richmond, 
held in the Court Room of said City in the City Hall there-
of on Wednesday the 28th day of August, 1935. 
· Be it remembered, that heretofore, to-wit: At a Circuit 
Court of the City of Richmond held in the Court Room of said 
City in the City Hall thereof on Monday the 3rd day of De-
cember, 1934, the following order was entered: 
Commonwealth of Virginia, Plaintiff, 
agailnst 
Fireman's Mutual Aid Association, Defendant. 
ORDER DOCKETING. 
This day came the plaintiff, by her attorney, and on mo-
tion of the plaintiff by her attorney, it i~ ordered that this 
Notice of Motion for Judgment be docketed, and the defend-
ant, by its attorneys, filed its plea of not guilty and put it-
self upon the country and the plaintiff likewise. 
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page 2 ~ Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, 
'V. 
Fireman's Mutual Aid Association, Defendant. 
NOTICE OF MOTION FOR JUDGMENT. 
To: Fireman's Mutual Aid Association, 
Richmond, Virginia. 
You are hereby notified that on the 3rd day of December, 
1934, at 10 o'clock A. 1\ti. in the Circuit Court of the City of 
Richmond, at its Court Room in said City, the Commonwealth 
of Virginia, through and by its properly constituted agents 
and attorneys, will ask :for ,a judgment against you in the total 
sum of $5,300.57, which said sum is due and owing by you 
to the1 Commonwealth of Virginia, as the result of assess-
ment of taxes on intangible personal property and income 
from audit for the tax assessment year of 1934, the date of 
said assessment being June 11, 1934, and said assessment 
co.vering the years 1930, 1931, 1932 and 1933 as follows: 
Principal amount due for four years mentioned .... $4,806.38 
5% penalty ................ o............ ... . . . . . 290.32 
$5,096.70 
Interest accruing from Au~ust 11, 1934, at the rate of 
1% per month as prov1ded by Section 84 of the 
Tax Code of Virginia . . ...................... $ 203.87 
Total due . . . . .... 0 ••••••••• 0 ••••••• 0 0 o •• o o •• o • o $5,300.57 
page 3 ~ Copies of tax bill enumerated above are herewith 
filed to be considered a part of this notice. 
Respectfully, 
COMMONV\T:EALT·H OF VIRGINIA. 
By: R. HUGH RUDD, 
Attorney for Special Agent. 
28 Supreme Court of Appeals of Virginia. 
State of Virginia, 
City of Richmond, to-wit: 
This day appeared before me, R. Hugh Rudd, Notary Pub-
lic in and for said city and· state, A. T. Dotson, who being 
first sworn, deposed and said as follows: That he is chief 
clerk of the Revenue Section of the State Comptroller's Of-
fice and that as such he has charge and control of all state 
delinquent tax items and that assessment of the tax herein 
sued for against this defendant is just and according to law 
and that it is due and unpaid at this time. · 
A. T. DOTSON. 
Subscribed and sworn to before me, R. Hugh Rudd, notary 
public, this 16th day. of November, 1934. 
My commission expires on the 29th day of September, 
1936. 
ROBT. HUGH RUDD, 
Notary Public. 
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STAMPS CANNOT BE 
ACCEPTED IN PAYMENT 
OF TAXES 
COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF TAXATION 
NOTICE OF ASSESSMENT OF TAXES ON INTANG1BLE PERSONAL PROPERTY AND 
INCOMES RESULTING FROM AUDIT FOR THE 
TAX ASSESSMENT YEAR OF 1934 Richmond, .June i 1, 1934 
Payment of Ta.."<es:-These taxes must be paid direct to the Treasurer of Virginia, at Richmond within 60 day from the date of this nottce. _ . 
Penalties for failure to pay these Taxp,.s by due date:-If these Taxes be not P.aid on or before due date, the law imposes a penalty of 5% on the amount of Taxes and Penalties assessed, plug an additional amount for intere..C~t at the 
rate of 1% per month or fraction of a month from the date of this notice. (Section 46 and 84 of the Tax Code of Virginia.) 
Fireman's Mutual Aid Assn., 
C/o Mr. Morton G. Thalheimer, 
1013 E. Main St., Richmond, Va. 
STAMPS CANNOT BE 
ACCEPTED IN PAYMENT 
OF TAXES 
Page and LineN o. 
1933 
39-5 
Subject of Taxation Values Taxes Assessed Pennlties As.<Jessed 
. 
Bonds notes etc 241,932.00 1,209.66 
Money 2, 783.00 5 57 
MAKE CHECKS OR MONEY ORDERS PAYABLE TO THE ORDER OF THE 
TREASURER OF VIRGINIA AND SEND THIS NOTICE WITH REMITTANCE 
COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF TAXATION 
NOTICE OF ASSESSMENT OF TAXES ON INTANGIBLE PERSONAL PROPERTY AND 
INCOMES RESULTING FROM AUDIT FOR THE 
TAX ASSESSMENT YEAR OF 1934 Richmond, .June 11, 1934 
Interest Total Amount 
Assessed Due 
. 
1,215.23 
Payment of Taxes:-These taxes must be paid direct to the Treasurer of Virginia at Richmond within 60 day from the date of this notice. 
Penn.lties for failure to pay these Taxes by due date:-If these Taxes be not J2_aid on or before due date, the law imposes a penn.lty of 5% on the amount of Taxes and Penalties assessed, plus an additional amount for interest at the 
rate of 1% per month or fraction of a month from the date of this notice. (Section 46 and 84 of the Ta..x Code of Virginia.} 
Fireman's Mutual Aid Assn., 
C/o Mr. Morton G. Thalheimer, 
1013 E. Main St., Richmond, Va. 
Page and Line No. 
1932 
·39-4 
Subject of Taxation Values Taxes Asses.<ied Penalties Assessed 
Bonds notes etc 1,216.75 
I 
1,261. 75 
MAKE CHECKS OR MONEY ORDERS PAYABLE TO THE ORDER OF THE 
TREASURER OF VIRGINIA AND SEND THIS NOTICE WITH REMITTANCE 
Interest Total Amount 
Ac;sessed Due 
1,216.75 
STAMPS CANNOT BE 
ACCEPTED IN PAYMENT 
OF TAXES 
30 
COMMONWEAJJTH OF VIRGINIA 
DEPARTMENT OF TAXATION 
NOTICE OF ASSESSMENT OF TAXES ON INTANGIBLE PERSONAL PROPERTY AND 
INCOMES RESULTING FROM AUDIT FOR THE 
TAX ASSESSMENT YEAR OF 1934 Richmond, ,June 11, 1934 
Payment of Taxes:-The_c,e taxes must be paid direct to the Treasurer of Virginia at Richmond within 60 day from the date of this notice. 
Penalties for failure to pay these TaxE>.'i by due date:-If these Taxes he not P.aid on or bE-fore due date, the law imposes a penalty of 5% on the amount of Taxes and Penalties nssessed, plus an additional amount for intere_c,t at the 
rate of 1% per month or fraction of a. month from the date of this notice. (Section 46 and 84 of the Tax Code of Virginia.) 
Fireman's Mutual Aid As.<.Jn., 
C/o Mr. Morton G. Thalheimer, 
1013 E. Main St., Richmond, V a. 
Form No. 108-D. of T. 
STAMPS CANNOT BE 
ACCEPTED IN PAYMENT 
OF TAXES 
Page and Line No. 
1930 
39-2 
Subject of Taxation I Values Taxes Assessed Penalties Assessed 
Bonds notes etc 230,750.00 1,153.75 
MAKE CHECKS OR MONEY ORDERS PAYABLE TO THE ORDER OF THE 
TREASURER OF VIRGINIA AND SEND THIS NOTICE WITH REMITTANCE 
COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF TAXATION 
NOTICE OF ASSESSMENT OF TAXES ON INTANGIBLE PERSONAL PROPERTY AND 
INCOMES RESULTING FROM AUDIT FOR THE 
TAX ASSESSMENT YEAR OF 1934 Richmond, .Tune 11, 1934 
Interest Total Amount 
AssE'.ssed Due 
1,153.75 
Payment of Taxes:-These taxes must be paid direct to the Treasurer of Virginia at Richmond within 60 day from the date of this notice. · 
Penalties for failure to pay these Taxes by due date:-lf thE>.<.JP. Taxes be not eaid on or before due date, the law imposes a penalty of 5% on the amount of Taxes and Penalties assessed, plus an additional amount for interest at the 
rate of 1% per month or fraction of a month from the date of this notice. {Section 46 and 84 of the Tax Code of Virginia.) 
Fireman's Mutual Aid Assn., 
C/o Mr. Morton G. Thalheimer, 
1013 E. Main St., Richmond, Va. 
Page and Line No. 
1931 
39-3 
Subject of Taxation Vnlues Taxes Assessed Penalties Assessed 
.Bonds notes etc 244,100.00 
I 
1,220.50 
.75 .15 
MAKE CHECKS OR MONEY ORDERS PAYABLE TO THE ORDER OF THE 
TREASURER OF VIRGINIA AND SEND THIS NOTICE WITH REMITTANCE 
Interest Total Amount 
Assessed Due 
1,220.65 
----------
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page 8 } Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, 
1J. 
Fireman's Mutual Aid Association, Defendant. 
PLEA. 
The defendant comes and says it is not liable to the plain-
tiff in manner and form as alleged, and of this .the defend-. 
ant puts itself upon the country. 
CHRISTIAN, BARTON & PARKER, p. d; 
State of Virginia, 
City of Richmond, to-,vit: 
I, Henry S. Hotchkiss, having been first duly sworn, doth 
now depose a·nd say that I am the agent of the above-named 
defendant, authorized to verify the above plea, and that as I 
verily believe, plaintiff is not entitled to recover anything· 
from the defendant on its claim, because the intangible prop-
erty of defendant ought not to be assessed with taxes, and 
u'ntil the court finds it is legally so assessable, I feel justified 
in denying liability. 
HENRY S. HOTCHKISS. 
Subscribed and sworn to before me this 3rd day of De-
cember, 1934. 
WALKER C. COTTRELL, 
Clerk Circuit Court, City of Richmond. 
page 9 } And at another day, to-wit: At a Circuit Court 
of the City of Richmond held in· the Court Room 
in the City Hall thereof, ~Ionday the 29th day of April, 1935, 
the following order was entered: 
Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, 
·v. 
Fireman's :Afutual Aid Association, Defendant. 
..  
. ... 
32 Supreme Court of Appeals of Virginia. 
ORDER FOR GROUNDS OF DEFENSE. 
This day came the plaintiff, hy counsel, and on his motion 
it is ordered that the defendant do file herein its grounds 
of defense to this action on or before the 4th day of May, 
1935, and it is further ordered that a copy of this order be 
served upon the defendant or its attorney. 
JULIEN GUNN. 
And at another day, to-wit: At a Circuit Court of the City 
of Richmond held in the Court Room in the City Hall there-
of, Saturday the 4th day of May, 1935, the following Grounds 
of Defense and Amended Grounds of Defense were received 
and :filed: 
page 10 ~ Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, 
v. 
I . 
Fireman's Mutual Aid Association, Defendant. 
GROUNDS OF DEFENSE. 
The defendant, ])y counsel, comes now and files this, its 
particulars of its defense, in this cause: 
1. The plaintiff should not recover because of the fact that 
all of the funds of the defendant are exempt from taxation 
by the State of Virginia, or any political subdivision there-
of, by reason of Section 183 of the -Constitution of Virginia, 
and Section 435 of the Tax Code of Virginia, and acts amenda-
tory thereof. 
2. The plaintiff should not recover of the defendant be-
cause of the fact that under Section 4303 of the Virginia 
1 Code, 1930, and acts, if any, amendatory thereof, all of the 
property and funds belonging to the defendant are exempt 
from taxation by the State of Virginia and all political sub-
divisions thereof. 
3. The plaintiff should not recover of the defendant be-
cause any attempt on the part of the State of Virginia, or 
any political subdivision thereof, to impose and collect taxes 
on its intangible personal prO})erty and income is in viola-
tion of the provisions of the Constitution of the United 
States, particularly Section 1 of the Fourteenth Amendment 
--- - ~----
Fireman's Mutual Aid ·Asso~ v. Commonwealth. 33 
thereof, and constitutes a denial to the defendant of the equal 
protection of the laws. _ 
page 11 } 4. The plaintiff should not recover of the de-
fendant any interest in eonnection with the assess-
ment and collection of said taxes over and above the amount 
of 6%, in that any additional interest is in violation of the 
provisions of the Code of Virginia, 1930, and acts amendatory 
thereof, relating to legal rate of interest. 
The defendant reserves unto itself the right to file such 
.additional, or amended grounds of defense at any time prior 
to the trial of the cause, as it may be advised are necessary 
or expedient in the premises. 
FIREMAN'S MUTUAL AID ASBOCIATION. 
OF THE CITY OF RICHMOND, . 
By ·counsel. . 
CHRISTIAN, BARTON & PARKER, 
Counsel. 
Virginia~ 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, 
v. 
Fireman's Mutual Aid Association, Defenda·nt. 
AMENDED STATElVIENT OF THE GROUNDS OF 
DEFENSE. 
The defendant, by counsel, comes now and files this, its 
amended statement of the particulars of its defense, in this 
cause: 
1.. The defendant reaffirms the original statement of its 
grounds of defense, to which reference is here made. 
page 12 ~ 2. The assessment made against the defendant 
for the tax year 1930 was illegal and is void, be-
cause made after the time when the same might lawfully have 
been made, and the claim, if any, of the Commonwealth, on 
nccount of taxes for the year 1930, against the defendant, 
has been barred by the Statute of Limitations. 
3. No penalty has been validly assessed against the de-· 
fendant, and no cause of action for the recovery of the pen-
alty of $290.32 is maintainable. 
Neither Section 46 of the Tax Code of Virginia nor Sec-
34 Su~reme Court of f\.ppeals o~ Virginia. 
·tiQn 84, is- applicable to this case, ·and if any tax is payable 
bY"; ·the defendant, interest is payable thereon only at the 
rate of 6% per annum. . 
FIREMAN'S ~1:UTUAL AID ASSOCIATION 
OF T-HE CITY OF RICH~IOND, 
CHRISTIAN, BARTON & P ARI{ER, 
Counsel. 
. . 
By Counsel. 
And at another day, to-wit: At a Circuit Court' of the 
City of Richmond held in the Court R-oom in the City Hall 
thereof, Wednesday, the 15th day of May, 1935, the following 
order was entered : 
\ 
page 13} Commonwealth of Virginia, Plaintiff, 
against . 
Fireman's Mutual Aid Association, Defendant. 
This day came the parties by their attorneys and the de-
fendant by its attorney pleaded not guilty and filed a special 
plea of tl;le statute of limitations and pleaded the general is-
sue and put itself upon the country and the plaintiff likewise 
and neither party demanding a jury for the trial of this pro-
ceeding, but agreeing that the whole matter of law and fact 
may be heard and determined and judgment rendered by the 
Court, and the evidence being heard, the ·Court desiring time 
in which to consider the matter, doth defer judgment until 
a later date. · 
JULIEN GUNN. 
Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, · 
. 'IJ. 
Fireman's l\1:utual Aid Association, Defendant. 
SPECIAL PLEA OF STATUTE OF LIMITATIONS. 
Fireman's Mutual A.id Association of the City of Rich-. 
mond, the above-named defendant, by its attorney, comes and 
says that the supposed cause of ,action in the notice of motion 
mentioned, on account of 1930 taxes, is not a cause of action 
··-, 
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for taxes for any tax year of the- three tax years which were 
then last past at June 11, 1934, the date of the 
page 14 ~ assessment mentioned in the notice of motion for 
judgment, nor did the taxes for the said year 1930 
or any supposed cause of action therefor, accrue to the plain-
tiff within three years next preceding the year in which the 
proceedings were instituted, and this the defendant is ready 
to verify. 
FIREMAN'S MUTUAL AID ASSOCIATION 
OF THE CITY OF RICHMOND, 
By Counsel. 
CIIRISTIAN, BARTON & P.ARK.ER. 
And at another day, to-wit: At a Circuit Court of the City 
of Richmond, Thursday the 22nd day of August, 1935, the fol-
lowing order was entered : 
Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, 
v. . 
I~'ireman's lvfutual Aid Association, Defendant. 
ORDER. 
The parties having come again by their attorneys, it is 
ordered by the Court that the Commonwealth of Virginia do 
recover of Fireman's Mutual Aid Association of the Citv of 
Richmond on account of intangible personal property taxe·s 
for the years 1930, 1931, 1932, and ·1933, the sum 
page 15 ~ of $5,096.70 (which includes $4,806.38 of taxes and 
5% penalty), and also its costs in these proceedings 
expended by the Commonwealth of Virginia; provided, how~ 
ever, that the execution of this judgment be and hereby is 
suspended for a period of ninety (90) days from the· dale 
hereof conditioned upon the defendant within ten (10) days 
fron1 this date, having· given bond, 'vith surety, before tl1e· 
Clerk of this Court, in the penalty of $500.00, with a condi-
tion reciting this judgment, and the intention of the defend-
ant to present a petition for a writ of error therefrom to the 
Supreme Court. of Appeals of Virginia, providing for the 
payment of all such damages as may accn1e to any person 
36 Supreme Court of .Appeals of Virginia. 
by reason of the said suspension, in case a supersedeas to 
such judgment should he allowed . 
.And the· stipulations referred to in the order entered herein 
on lVIay 15, 1935, having included an agTeement that when 
the Court rendered judg1nent instead of simply entering up 
judgment, the Court would accon1pany that order by a state-
ment of the grounds of its decision, the Court now proceeds 
to state the same as follows : 
The Court holds that the defendant's funds are not ex-
empt from taxation under the Virginia Constitution. This 
holding is based upon tlle opinion and :finding of the Court 
that the funds of the defendant are not owned directly or 
indirectly by the United States, the Commonwealth, or any 
political subdivision thereof, in the sense required 
page 1.6 ~ for their exemption by Section 183 of the Virginia 
Constitution. The Court also holds that the re-
covery from the defendant of the taxes sued for ·will not 
operate to deny to the defendant the equal protection of the 
laws, in violation of Section One of the Fourteenth Amend-
ment of the Constitution of the United States. This holding· 
is made notwithstanding the provision of Section 183· of the 
Virginia Constitution to the effect that nothing contained 
therein is to be construed to exempt from taxation the prop-
erty of any person, firm, association, or corporation, ivhich 
should expressly or impliedly directly or indirectly contract 
or promise to pay a sum of money or other benefit, on ac-
count of death, sickness, or accident, to any of its members 
or other persons, and notwithstanding· the failure of the Co~­
monwealth to require the payment of taxes by fraternal bene-
ficiary associations, since the legislature is empowered, in 
the opinion of the court, to exempt from taxation corpora-
tions contracting or promising as stated in Section 183, wl1ich 
have lodge systems and a ritualistic form of government, 
and has in fact granted said exemption to said corporations, 
by Section 4303 of the Code1 at the same time that it has 
failed to grant exemption to corporations contracting or 
promising in the manner stated in Section 183, but without 
said lodge systems and ritualistic form of government. The 
court not only feels that the legislature had power to grant 
this exemption in the case of one of said classes, and with-
hold it from the other, as a matter of t~_as._onable classifica-
t.ion, in the absence of the Virginia constitutional provision 
referred to, but was not deprived of that po,ver by said con-
stitutional provision. The court records the offer 
page 17 ~ of defendant to prove by introduction of the Con-
stitution and by-laws of all domestic fraternal 
~---~-~-~-----
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benefit societies and licensed foreign ones and· appropriate 
oral testimony, if the court did not think the present record 
eonclusive, that it was and is a general characteristic of them, 
including the organizations mentioned in Section 4302 of 
the Code (during 1930-1933, and up to the present time) to 
contract or promise as mentioned in the Virg-inia constitu-
tional provision, and also that the organizations mentioned 
/ in Section 4302 of the Code had and. have substantial amounts 
y of intangible property, but that none of them had ever paid 
or been asked to pay any taxes to the st~te or any of its sub-
divisions. The Court would permit such proof except that 
(1) from the statutory definition of, these organizations, and 
their classification by the State Bureau of Insurance,. and the 
testimony of the chief examiner of the Bureau of Insurance, 
and of the State Tax Commissioner, said facts are found by 
the Court to exist; and (2) the Court also finds on the pres--
ent record that the only ground. for the exemption from taxa-
tion of the intangible personal property of the fraternal 
beneficiary societies, and the taxation of the intangible per-
ROnal property of corporations (such a.s defendant) not hav-
ing lodge systems with a representative and ritualistic form 
of government, has been the presence of the lodge system 
'vith the representative and ritualistic form of government in 
the case of one class of corporations, and its absence in the 
other and (3) finds that the distinction which has been made 
/ 
hetween the hYo classes of corporations was in the execution 
of a d.g:!inite ~olicy on the part of the Common-
pag·e 18 ~ wealth to ma{e fhe distinction, which policy the 
Court feels that the ·Commonwealth has a right 
to pursue in the absence of the provisions of. Section 183 of 
tl1e Virginia Constitution, and still has a right to pursue it, 
notwithstanding those provisions. 
/ Referring· further to Section 4303 of the Code exempting 
V fraternals from taxation, the Court feels that even _if this 
leg·islation is invalid, because in contravention of Section 
183 of the Virginla. Constitution a·nd the omission of the 
Rtate officials to reouire taxes to be paid by the fraternals 
is accordingly unauthorized, nevertheless the omission of the 
~tate officials to require taxes to be paid by the fraternals 
V ~t be r~d on by defendant to defeat the claim of the 
state~ it for taxes otherwise lawfully collectible from 
it, on the ground of the denial to it of t"Qe equal protection 
of the laws under Section 1 of the Fourteenth Amendment 
of the United States Constitution. 
The Court, stating the grounds of its decision to allow the 
1·ecovery of the 1930 taxes, holds that such an assessment 
1uts been properly made under Section 418 of the Tax Code. 
38 Supreme Court of Appeals of Virginia. 
The defendant's attorney ha:v:ing stated that while he had 
supposed he had introduced in evidenc~ on ~{ay 15, 1935, the 
pages of ''Virginia Insurance Report for 1933' ', as to which 
the witness Moore was examined, and the Constitution and 
by-laws of Police and Fireman's Insurance Association, In-
corporated, yet these documents· are not shown hy the tran-
script of evidence to have been marked as Exhibits, and hav-
ing moved that they be ruled to be in evidence, and that the 
Clerk be directed to mark them respectively as defendant's 
. Exhibits Nos. 25-A and 25-B, the motion is granted 
pag~ 19 ~ and the papers are ordered to be marked as 
stated. 
The Court records the fact that counsel for the parties 
have stipulated and agreed in open Court that all of the 
exhibits introduced upon the trial :r:night be transmitted to 
the Supreme Court· of Appeals of Virginia as original docu-
ments. 
Also the Court records the fact that defendant objected 
and excepted to this order because of the rejection thereby 
of the claim of defendant that its intangibles are owned in-
directly by the State or the City of Richmond and therefore 
exempt from taxation, and because of the rejection thereby 
of the claim of the defendant that the taxation of its in-
tangibles, at the same time that those of fraternal beneficiary 
societies are exempted from taxation, denies to defendant the 
equal protection of the laws, as provided for by Section 1 
of the Fourteenth Amendment of the United States Consti-
tution, ~nd also because recovery is allowed for 1930 taxes, 
claim for which was contended by defendant to be barred 
by Statute of I.Jimitations. 
The defendant having presented a transcript by Phlegar & 
·Tilghman, Shorthand Reporters, of the testimony introduced 
in this cause on May 15, 1935, and of the incidents of the 
proceedings herein, on that day, along with the exhibits 
therein and hereinabove referred to, the said transcript and 
exhibits have been authenticated by the signature on the 
front cover of the transcript., of the Judge of the Court, and 
the transcript is hereby certified to be a correct 
page 20 ~ transcript of the testimony and other incidents of 
. . the proceeding·s herein, and to constitute (with the 
said exhibits· therein and hereinabove referred to as filed) · 
the evidence before the Court on which this order is based, 
and the said transcript, and said exhibits are ordered to be 
lodged with the Clerk of this Court, all as parts of the record 
herein. 
JULIEN GUNN, Judge. 
\ 
) 
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Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia, Plaintiff, 
v. 
Fireman's l\futual Aid Association, Defendant. 
BILL OF EXCEPTIONS OF THE DEFENDANT. 
BE IT REMEl\IBERED, That on the trial of this case, 
~fay 15, 1935, the follo,ving evidence, ineluding the exhibits 
therein mentioned (and those mentioned in the order entex:ed 
herein on August 22, 1935), on behalf of the plaintiff and 
defendant, respectively, as hereafter denoted, was introduced, 
and the same was all of the evidence introduced on behalf of 
the plaintiff and of the defendant: 
page 21 ~ In the Circuit Court of the ·City of Richmond, 
Virginia 
Commonwealth of Virginia 
v. 
Fireman's l\Iutual Aid Association of the City of Richmond. 
Before Hon. Julien Gunn. 
Richmond, Virginia, l\fay 15, 1935. 
Present: 1\fr. R. Hugh Rudd for the Commonwealth; 
~Iessrs. Christian, Barton & Parker (l\fr. Andrew D. Chris-
tian and l\fr. Alexander W. Parker) and 1\fr. G. Ashton Dovell 
for the defendant. 
page 22 ~ 1\{r. Parker: We have additional gTounds of de-
fense and a special plea of statute of limitations 
which we would like to file at this time, copies having been 
forwarded counsel for the plaintiff about three days ago. 
l\1:r. Rudd: If Your Honor please, as I indicated to :1_\Jfr. 
Christian and 1\.fr. Parker 1Ionday afternoon in their office, 
I want to sug-gest the amendment of the original notice by 
the inclusion in the first page of the notice of the year 1930 
just before the year 1931, and then at the end of the page 
I want to change the reading of the original notice from 
Section 46, which is the way it now reads to Section 84 of the 
Tax Code of Virginia. 
Mr. Christian: This is a tax suit by the Commonwealth 
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9f Virginia ag·ainst the Fireman's JYiutual Aid Association of 
the City of Richmond and, with the approval of Your Honor, 
counsel have agreed that we would waive a Jury and submit 
all matters of law and fact to the decision of the Court with 
the understanding that when the Court rendered judgment, 
instead of simply entering up judgment either for the plain-
tiff or the defendant in a given a1nount, tho Court would 
accompany that order by a statmnent of the grounds of its 
decision. 
page 23 ~ vV. J. POWELL, JR., 
having been first duly sworn, testified on behalf 
of .the Commonwealth as follows: 
lTixamined by J\llr. Rudd: 
Q. What is your name, ~{r. Po,vell ~ 
A. W. J. Powell, .T r. 
Q. What is your occupation 1 
A. Collector of the Department of Taxation, Corporation 
Division. 
Q. How long have you been that, Mr. Powell' 
A. I was there approximately nino years. 
Q. Did you make an assessment of taxes for the tax years 
1930, '31, '32 and '34 against the Fireman's l\tlutual Aid ... L\..s-
sociation of the City of Richn1ond 1 
A. Yes, '30, '31, '32 and '33. 
Q. I hand you the original notice of motion in this case 
containing the tax bills which I have just mentioned and ask 
you whether or not they are the taxes that you assessed 
against this defendant f 
A. Yes, sir. 
Q. :Nlr. Powell, will you please explain to the Court how 
you arrived at tha.t assessment 1 \V ould you like to keep 
these before you? 
A. I have the work papers on it. In going- through the 
corporation files to see what taxes the various corporations 
were liable for, we came across the Fireman's Mu-
page 24 ~ tual Aid Association, as well as other corporations 
of similar nature, and I personally went to the 
Insurance Department to see if they were taxable by that 
department, 'vith the result that they did not tax them. So 
we immediately wrote them, under elate of January 24th, 
1933, stating· that the corporation was exempt from income 
tax, but they were taxable on intangible assets in the form 
in which they were. 
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'By 1\fr. Christian : 
Q. You wrote them that, you meant to .say~ 
A. Yes; at least, I didn't write them. Mr. Leake, the 
Supervisor of the Corpotation Division, wrote them and; 
after considerable correspondence, a year or more elapsed 
before we made ·an assessment. 
Bv 1\{r. Rudd: 
·Q. 1\'Ir. Powell, what is the date of your first communica-
tion or the first communication of your department to this 
.defendant in regard to these back taxes? 
A. January 24, 1933. · 
Q. That, as I understand it, was the first time that your 
department called on the defendant for information in order 
to enable them to make the assessment; is that correct Y 
A. Yes, sir, that is correct. 
Q. How did they reply to that communication and when Y 
A. That was replied to on February 2nd by the 
page 25 } law ·firm of Christian and Barton. 
Bv the Court : 
"Q. "What year was that? 
A. The reply is February 2, 1933. 
Note: The letter of January 24, 1933, was marked Plain-
tiff's Exhibit No. 1 and the letter of February 2, 1933, was 
tnarked Plaintiff's Exhibit No. 2. 
1vfr. Christian: I do not have any objection to this cor-
respondence but I don't see its relevancy to the question of 
·whether we owe this money. 
The Court: It is simply explanatory of his position and 
what he expects to do, looking to the legal aspects of it. 
Ife does not commit himself at all. 
Mr. Rudel: One reason we desire the introduction of this 
complete correspondence is because one of the grounds of 
defense filed in this case is that the assessment, certainly for 
the year 1930, is barred by the lapse of more than three 
years' time from the time the assessment was made. We 
propose to show by way of meeting that that the only reason 
this assessment was not made was because the Department 
of. Taxation was not furnished with the informa-
page 26 } tion necessary before they could make that assess-
ment. I think that is proper evidence for that rea-
son. 
The Court: If you can show any dilatory tactics on their 
part 'vhich prevented the State from getting the information 
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on which to base an assessment, I think that would be proper. 
Mr. Rudd: That is exactly the point I wish to make. 
The Court: I will let the evidence in and consider it later 
on. 
By ~{r. Rudd: 
Q. I will ask you to read into tlw record the entire cor-
respondence that your Department had with this defendant 
in regard to these taxes. 
A. Do you mean read all of the correspondence Y 
Q. Yes. 
Mr. Christian: Yon are going to introduce those ~etters¥ 
Mr. Rudd: Yes. 
Note: The following papers were read by the witness: 
A letter to ~£r. A. D. Christian, dated February 3, 1933, 
marked Plaintiff's Exhibit No. 3; a letter dated March· 7, 
1933, to Mr. A. D. Christian, marked Plaintiff's Exhibit N '1, 
4; a letter dated. ~fay 10, 1933, marked Plaintiff's 
page 27 ~ Exhibit No. 5; a memorandum marked Plaintiff's 
Exhibit No. 6; a letter of October 23, 1933, to 
Thomas B. ~IcAdams, marked Plaintiff's Exhibit No. 7; a 
letter dated October 24, 1933, marked Plaintiff's Exhibit No. 
8; a letter dated December 6, 1933, to 1\fr. James D. Patton, 
marked Plaintiff's Exhibit No. 9; a letter dated December 
29, 1933, to James D. Patton, Jr., marked Plaintiff's Exhibit 
No. 10, and a statement marked Plaintiff's Exhibit No. 11; 
a letter dated April 13, 1934, marked Plaintiff's Exhibit No. 
12; a letter dated April 18, 1934, marked Plaintiff's Exhibit 
No. 13; a letter dated l\fay 4, 1934, marked Plaintiff's Ex-
hibit No. 14; a letter dated May 3, 1934, marked Plaintiff's 
Exhibit N·o. 15; a letter dated May 7, 1934, to Morton G. 
Thalhim.er, marked Plaintiff's Exhibit No. 16; a letter dated 
May 26, 1934, to C. ~I. Morrissett, marked Plaintiff's Exhibit 
No. 17; a letter dated May 28, 1934, to Morton G. Thalhimer, 
marked. Plaintiff's .Exhibit No. 18 . 
. Witness : Do you want me to continue to read all of this 
correspondence7 That is· the basis of this assessment. 
By Mr. Rudd :· 
Q. It was on the basis of this information that you re-
- ceived as stated in the last letter which you have 
page 28 ~ read that you made these assessments; is that cor-
rect? 
A. Yes, sir. 
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Q. And I understand the assessment has not been paid ; 
the tax has not been paid t 
A. The last time I looked them up they were not paid. 
The Court: I think there can be a stipulation on that. 
CROSS E~AMINATION. 
By 1\!l:r. Christian: 
Q. Under whose instructions did you act in making the 
assessment f 
A. :1\Ir. H. G. Leake, Auditor, Department of Taxation. 
Q. You have no personal understanding of the questions 
involved out of which this controversy arose? You were just 
foil owing· his instructions 1 
A. Yes, sir, I followed his instructions. 
l\ir. Rudd: At this point we desire to introduce in evi-
dence certified copies of the Charter of the defendant and 
of the amendments thereto (marked Plaintiff's Exhibit No. 
19) and I should like very briefly to call the Court's atten-
tion to the following facts in regard to this Char-
page 29 } ter: First, that the name of the defendant is as 
follo,vs: Fireman's Jvfutual Aid Association of 
the City of Richmond. I would also like to call the Court's 
attention-
l\ir. Christian: It seen1s to me it would be better to argue 
the case after we finish putting in the evidence. Just file 
that and we will come to the arg·ument later. 
1\{r. Rudd: That is the plaintiff's case. 
CHARLES S. WILLIS, 
having· been first duly sworn, testified on behalf of the de-
fendant as follows: 
Examined l)y l\ir. Christian: 
Q. l\ir. Willis, I understand you are a Director and also 
the Secretarv of the Fireman's l\iutual Aid Association of 
the City of Richmond, in addition to being Secretary of the 
Fire Department of the City of Richmond or a member of 
the Fire Department' ' 
A. That is right. 
Q. How long have you held these positions, both in the 
Association and in the Fire Department? 
.l\. Since 1926. 
Q. Who preceded you as Secretary of the Association1 
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A. Mr. Lebalo was Secretary with Captain Rust as acting 
secretary during his illness. 
pag·e 30 ~ Q. They acted as Secretary of the Association 
and also as mCinbers of the Fire Department? 
A. Yes, sir. 
Q. I am correctly informed, I believe, in saying that the 
Board of Fire Commissioners had the direction of the affairs 
of the Fire Departn1ent of the City up to the time that the 
City Charter was ame·nded, effective January 1, 1919, when 
the direction of those nffairs passed to the Director of Public 
Safety~ · 
A. ·Yes, sir. 
Q. I will ask you to identify, read and file as a part of 
your evidence in the order in which they are arranged here, 
the following sheets which I present as being purportedly 
extracts from the minutes of meetings of the Board of Fire 
Commissioners, the originals of which you have in Court for 
examination by opposing counsel. 
Mr. Rudd: At this pornt we want to note an objection to 
the introduction of these documents as I personally fail to 
see their connection with this case. 
Mr. Christian: I suggest, as long as there is no ,Jury, 
that your Honor hear then1 read and reserve your ruling on 
the relevancy of the evidence. You don't object on the ground 
that you ·want to look at the original books first to 
page_ 31 ~ see that they are copies? You are willing to as-
sume they are correct copies? 
Mr. Rudd: Yes. 
The Court: Are you objecting on the gTound that the rec-
ords made at the time are the best evidence f 
~fr. Rudel: I object to then1 on the ground that I don't 
see what connection the minutes of the 1neetings of this body 
have with whether or not the defendant should be asseRsed 
for taxation. 
lVIr. Christian: You don't 'vant him to read fro1n the 
books? He may read from these copies he has prepared f 
Mr. Rudd: Yes, sir. 
Note: The witness read copies of pages 198 and 199 of 
the records of the Board of Fire Corntnissioners, marked 
Exhibit No. 20 (Defendant). 
Bv Mr. Cln·istian: 
· Q. The next one is ~fay 13, 1912? 
A. Yes, sir. (\Vitness read paper marked Exhibit No. 21 
(Defendant))-
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Q. Before you read the paper which this resolution re-
quired should be made use of in the department, am I right 
in saying that effective ~[arc.h; 1912, the Legislature passed 
a special Act applicable to the City of Richmond by means of 
saying it should apply in cities of 100,000 popula-
page 32 ~ tion and over, under which tl1e Board of Fire Com-
missioners was authorized to make all the firemen 
sign these papers f 
A. Yes, sir. 
Q. That was an Act of the Legislature of March 4, 1912.¥ 
A. Yes, sir. 
Q. And these are the papers? 
.. A.. Yes, sir. 
The Court : I don't see the relevancy of the second letter 
'\vhich shows there was the spirit there but no co-operation 
between the Police Department and the Fire Department. 
nrir. Christian: The second one does have in the minutes 
about that co-operation but the relevancy of its introduction 
is this, that after carefully discussing all phases of the pro-
posed action, the following paper presented by the Board 
of Directors of the Fireman's ~f utual Aid Association was 
una•nirnonsly adopted by the following recorded vote and the 
Secretary was directed to have the forms printed for use. 
The Board adopted a resolution that hereafter all members 
of the Fire Department 'vhen they became such, as well as 
the then present members, had to sign these forms. 
The Court: It doesn't state it in that minute. 
page 33 ~ 1\{r. Christian: Perhaps it is not expressed as 
well as: it might be. 
1\fr. Rudel: I want at this point to note an objection to the 
manner of 1\fr. Christian in asking his question. Mr. Chris-
tian is n1erely stating his answer to the question and then 
asking the witness whether or not that is his understanding 
of the rna tter. 
The Court: This witness is on the stand to read the recorrls 
of the meeting. 
1\fr. Rudel: ~Ir. Christian also asked the witness the que~­
tion 'vhether or not his statement 'vas correct that the Legis-
lature did so and so and I submit that is improper. 
The Court: The best evidence of \Vhat the Legislature did 
would be the Acts of the Legislature. I sustain your ob-
jection. 
Note: The w·itn~ss then read papers marked Exhibits 22, 
23 and 24. 
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Mr. Rudd: At this point I want to renew my motion that 
· these documents be excluded from the record for the reason 
that they have no bearing on the issue before the Court. 
The Court: I am going to admit them because I think 
it tends to show the history of the organization 
page 34 ~ and also the way they created the assets. I am 
admitting them for that purpose. 
Mr. Rudd: May we have an exceptiont 
. . 
By Mr. Christian: 
Q. I hand you a small red book w·hich is entitled ''By-
Laws of the· Fireman's Mutual Aid Association of the City 
of Richmond, Chartered February 14, 1912, as amended to 
July 22, 1921, Richmond, ,Virginia''. Can you say whether 
or not that is a copy of what it purports to be? 
A. Yes, sir, it is the By-La,vs of the Fireman's Mutual Aid 
Association. 
Q. Are those By-Laws still in effect or have there been 
any changes? 
A. There have been some amendments to these. 
Q. With His Honor's permission I am going to ask you 
to remember when you get off the stand to take the book and 
interline in that little book the changes or else to file a paper 
showing the changes. 
The Court : You had better file a paper .. 
A. The amendments, you mean Y 
By Mr. Christian: 
Q. Yes. 
A. I have an extra copy. 
Mr. Christian: With your permission, I will note on the 
'record that in response to tha~ question Mr. Willis 
page 35 ~ withdrew the book which !~Ir. Christian had asked 
him to file and instead filed a book in the back of 
which, in typewriting attached, are copies of all of the amend-
ments (marked Exhibit No. 25-Defendant). 
Q. This book that you have handed me to file shows the 
By La.,vs as now effective T 
A. Yes, sir. 
Q. To ·whom are those agreements to make applications 
for membership in the defendant corporation which appli-
cants for employment in the Fire Department are required 
to sign now directed? Whom do you write that to? 
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A. Write it to the men of the department, the new mem-
bers of the departments as they come in. 
Q. They sign it f 
A. They sign it. 
Q. Whom is it addressed to when they sign it and deliver 
it? 
A. To the Board of Directors. 
Q. That is the application for men1bership 1 
A. Membership, to the Board of Directors. 
Q. I think you are entitled to refresh your mind by looking 
at a copy of the current fol'ln. Who is this agreement made 
with that these applicants for membership mal{e? -
A. To the Director of Public Safety. · 
page 36 ~ Q. Who was it formerly made· with prior to 
January 1, 1919 1 · 
A. To the Board of Fire Commissioners. 
Q. So this is a part of the application of a man which 
is now made to the Director of Public Safety for employ-: 
ment in the Department 1 
A. Yes, sir. 
Q. And the present form is, I believe, precisely the forn1 
that was adopted in 1912 except for the single change that 
it is an agreement no'v with the Director of Public Safety, 
whereas then it was an agreement with the Board of Fire 
Commissioners 1 
A. Yes, sir. 
Q. Does the Director of Public Safety render your corpora-
tion any assistance in the securing of funds or does the Fire 
Department render you any other assistance in addition to 
securing the funds f 
A. Other than that spoken of, each member of the Fire 
Department paying his dues. That is the only assistance that 
is received. 
Q. ~Ir. Rudel 1night think this is open to the objection that 
I am leading you but am I not informed correctly 'vheu 
I say I have been informed that each year n1en are detailed 
to go out and get funds for your corporation, 1nen from the 
· Fire Department1 
page 37 ~ A. Yes, sir, that is correct. 
Q. Do those men solicit applications for the 
classes of men1~rship known as life membership and con-
tributing membership as well as soliciting contributions? 
A. Yes, sir. 
Q. At any time between May 13, 1912, and the present time, 
has there ever been a period during which members of the 
Fire Department were not required to agree, in order to get 
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their employment or keep it, that they \Vould become mem-
bers of your association? 
A. No, sir. 
Q. What do you all do now with donations in the Fire 
Department from citizens who want to recognize services of 
the de-partment's men f 
A. It is turned over to the association. 
Q. How long has that been going on? 
A. Since the organization of the association. 
Q. Since 1912, you n1ean? 
A. Yes, sir. 
Q. What happens to the fines of members Y They do not 
go to the association 1 
A. Yes, sir, they go to the association. 
Q. If the Chief of the Fire Department fines a member 
of the Fire Department for transgTession of the rules, the 
:fines go to the Association? 
page 38 ~ A. Yes, sir. 
Q. I am asking purely for information and do 
not kno\v whether this exists or not, but are there other 
sources of revenue such as the proceeds of sale of equip-
ment or the proceeds of annual picnics or. license fees or 
anything of the sort that go to the Association 1 
A. Annual picnics go to the Association but any sales have 
to go back to the City. 
Q. Sales of old equipment do not go to the ... 1\.ssociation? 
A. No, sir. 
Q. The profit on the annual picnic of the Policen1en and 
Firemen of the City goes to the Association 1 
A. To the As so cia tion, yes. 
Q. There are no license taxes or fees for ..ire inspection 
or anything else that go to the Association f 
A. No, sir. 
Q. Is it better that I should ask you to tell me what rates 
of pensions have been paid during various periods of the 
existence of the Association and how many people have drawn 
pensions or is that information ~{r. Patton could give better 
than you? 
A. I reckon I could give it as good as Mr. Patton. 
Q. Will you tell the Judge, starting as far back as you 
can go and making use of those r·ecords if you want to, the 
history of the pension business, that is over what 
page 39 r periods of time it was a certain anlount a month 
and when it was increased 1 
A. It will take 1ne some· time. 
Q. You don't have to be accurate but I want to give him 
Fireman's Mutual Aid Asso. v. Commonwealth. 49 
a general history of the operation of the pension fund, th~ 
payments that were made and 'vho got them? 
A. The first three men were put on-I don't know just what 
time it was-f-our or five years after 've wer-e organized. 
Q. That is to say in 1917 or '18 t 
A. Approximately. 
·Q. How much did you give them a month"? 
A. As well as I remember, t-en dollars a month a:nd various 
times it was increased from ten to twenty-five to thirty-five 
to forty and fifty and then sixty and then back to fifty which 
is the present pension. 
Q. So now all the people on the pension roll are getting 
fifty dollars a month f 
A. Fifty dollars a month. · 
Q. How has the number varied since those original three 
went on, giving some approximation of the dates of the 
variations, if you can 1 
A. It has generally increased up untill932 to twenty-seven. 
We had twenty-seven members on at that time and' 
page 40 } at the present time it has decreased down to nine-
teen members. 
·Q. About the derivation of this funds from members' dues 
and contributions by citizens and· dues of contributing and 
life members and fines imposed by the Fire Department on 
its members, could you roughly approximate out of all of 
your assets-say you have got $250,000-what part of it came 
from dues and what part came from fines, and so on? 
A. I couldn't do it very weH unless I checked back over the 
1·ecords. 
Q. I meant just as an approximation. Would you say that 
a considerable bulk of the amount came· from these dues paid 
by the active men1bers or would you say that half of it Y 
The Court: Do you mean percentage? 
Mr. Christian: Yes. In other words, I want an approxi-
mation for the general information of the Court. 
Mr. Rudd: The 'vitness has stated he could not answer 
Mr. Christian's question 'vithout referring to the records. 
The Court: He meant he could not answer accurately. Now 
~Ir. Christian has changed the form of his question to an 
approximation. 
By Mr. Rudd: 
Q. Do I understand, Mr. Willis, you can answer the ques-
tion nowf 
page 41 ~ A. Approximately I could but I couldn't give the 
exact figures .. 
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By Mr. Christian: 
Q. Mr. Willis, suppose you make a statement on that sub-
ject. 
A. Let me say it in this way: Approximately every year 
from the active memoors, that is the members of the Fire 
Department, we collect $400 a month. It has been approxi-
mately the same number of men in the Fire Department over 
that time which would carry it back about $400 a 1nonth. 
By Mr. Rudd: 
Q. That is in dues from the members Y 
A. In dues from the actual men1bers. The balance of our 
fund has come from donations, subscriptions and member-
ships. 
By Mr. Christian: 
Q. And fines Y 
A. And fines. 
Q. And interest on your accumulation? 
A. Yes, sir. 
Q., Let us try to get at it this way: What would yon esti-
mate the amount of fines that go in there each year, just a 
rough estimate In dollars Y 
A. For the past five y~ars about $10. vV e haven't charged 
any :fines. 
page 42 ~ Q. You haven't boon fining people~ 
A. No, sir. 
Q. Before that was it more substantial f 
A. Not to amount to anything. I w-ould say roughly $50 
a year before that .at most. 
Q. About these gifts from citizens-! am not talking at this 
time about what you call your contributing members or life 
members but people who occasionally, when they have a fire, 
send some money in there for the pension fund of the depart-
ment which is turned over to this corporation, what does that 
amount to a year? · 
A. In the last four or five years that has been like the fines, 
very little of it, but I should say $500 a year during that time. 
Q. How many life members have you got 1 
A. Approximately 725. 
Q. Are they life or life and contributing? 
A~ They are life members. 
Q. What do you get fr01n each of then1 °/ 
A. $25 on their entrance. 
Q. And what do the contributing 1nembers give you? 
A. $5 a year. 
Q. How many of them have you got t 
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A. Right now we haven't got more than 200 or 250. In our 
good years we have had a good deal more than 
page 43 r that. 
Q. Without bothering you at this time to read 
all of the· By-Laws to the Judge, I will ask you to check me, 
if Mr. Rudd doesn't mind my doing it, in my statement that 
Section 4 of Article 3 provides that only the active members, 
that is men who are in the Fire Department, shall be entitled 
to receive any pecuniary benefits of the Association 7 These 
citizens do not get anything 1 
A. No, sir. 
Mr. Rudd: Can we make the same agreement with regard 
to that as we did with regard to the copy of the Chart.er which 
I filed, that that is just a matter of argument t 
By Mr. Christian: 
Q. Then I will ask you to read Section 1 of Article 9 and 
I won't ask you to read any more. 
Mr. Rudd: If Your Honor please, I ob,iect to this. · I thin1i 
we ought to have the san1e understanding with regard to this. 
It is all in the record.· 
1fr. Christian: I did not object to your reading anything 
out of the Charter. I 0bjected to your talking about it. 
By ~Ir. Christian: . 
Q. ~Ir. Willis, are you informed as to the provision made 
by the City of Richmond for superannuated employees other 
than any provision which is made by the pensions 
page 44 r of your corporation' . 
A. They get $45 a n1onth. . : · ~ · 
Q. That has been as high as $50? 
A. Yes, it has been $50 and was cut back to $45 when the 
pay of the city en1ployees ·was cut. · 
Q. Is there in addition to the superannuated employee pen-
sion provision of the city, which is available to employees 
of the Police and Fire Departments but is also available to the 
employees in all non-hazardous employments, any extra. and 
special pension fund put up by the city other than the· funds 
provided by your corporation for the employees in those two 
hazardous departments? 
A. Only the superannuated list and the association. 
Q. And the city has no special fund for the employees of 
those hazardous departments? 
A. No, sir. 
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By the Court : 
Q. Does the city n1ake any appropriation to supplement 
vour fundY 
· A. For the Association? 
Q. Yes. 
A. No, sir. 
Q. Are you certain it is $45 f It doesn't make any par-
ticular difference but I thought it was $35. 
A. $45. 
page 45 r By Mr. Christian : 
Q. Arc you sufficiently acquainted with the 
Police B·enevolent Society .to say how, if at all, it differs 
from your corporation in its organization or methods of 
operation? 
Mr. Rudd: If Your Honor please, I don't think that has 
any relevancy and I object to that question. What we are 
interested in here is the operation of the def.endant 's fund 
and not some other benevolent association. 
Mr. Christian: I am going to put in the Bills to show what 
we were talking about in that correspondence. 
The Court: I sustain the objection. You are going to in-
troduce the Bills. · 
Mr. Christian : I am going to do that. 
By Mr. Christian: 
Q. In order to make up the record, will you answer that 
question? 
A. It is identical, insofar as I know. 
Q. The policemen are required to belong to it just as the 
firemen? 
A. The same. 
Q. And they have the same system of getting funds and 
Il1aintaining them and paying out pensions, and so on 1 
A. Yes. 
page 46 ~ Q. Do you happen to know whether the police-
men sign an agreement similar to yours when they 
make out application. . 
Mr. Rudd It is understood the same objection applies to 
this. 
A. The san1e. 
. The Court: This is immaterial. I will let it come in. We 
haven't a Jury. The objections are made and sustained and 
. I . • , 
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then counsel who propounds the question would ask the Jury 
to retire and the witness 'vould answer so the· Court· would 
get the benefit of the answer. The object of that is to elimi-
nate it from the Jury but it goes on the record so the Court 
of Appeals can say whether or not the Court was in error 
in excluding that testimony. 
By Mr. Christian: 
Q. Mr. Willis, from your acquaintance with the minute 
books and records of your corporation can you say whether 
or not it has ever in its whole history paid any taxes to the 
State of Virginia or anybody else on its intangible personal 
property, that is its money and bonds and notes? 
A. No, sir. 
Mr. Rudd: I object to that question. The question be-
fore the Court is whether they shall pay this tax that is sued 
for and that alone and whether or not they have 
page 47 ~ paid taxes before or other kinds of taxes, it seems 
to me, has nothing to do with this controversy. 
Mr. Christian: The point of that is showing administra-
tive construction which the Supreme Court has held is a·very 
important thing to a taxpayer in a doubtful case and I am 
going to .follow it up and ask whether he was ever assessed 
before this. 
A. No, sir, other than the $5 franchise. 
By Mr. Christian: 
Q. You pay a $5 franchise tax,. or I think it is called a 
registration fee, annually and you don't pay any other tax? 
A. No, sir. 
Q. Have you ever been assessed with any other taxes until 
on June 11, 1934, this assessment that the suit is about was 
1nade against you Y 
A. None that I know of, no, sir. 
Q. Mr. Willis are any payments now made or have any 
payments ever been made to the officers of your corporation 
or its Directors for their services as such? 
A. The·re ·were donations given to our Secretary for hand-
ling the books, also the Treasurer. That was just in appre-
ciation of their services. 
Q. In other words, you received some compen-
page 48 r sation but you are the only man in the thing that 
does? 
A. Only one, yes, sir. 
Q. What property, if any, did the corporation own at Jan-
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uary 1st in these four years of 1930 to 1933 other than the 
property that was disclosed by Mr. Thalhimer's letter to 
Mr. Morrissett 'vhich was written in May, 1934? Was that 
all of its property Y . 
A. That is all the property that I know of. 
Q. You would know, wouldn't you Y 
A. I should know, yes. · 
Q. That is a complete statement of its property? 
A. Yes, sir.. .. 
Q. As far 'as you kno'\v and believe, is this organization 
conducted strictly according to the provisions of the charter 
and those by-laws or- are there -variations? · 
A. In my personal opinion I think there are no variations. 
Q. It operates precisely like the charter and by laws say? 
A. Yes, sir. 
page 49 ~ CROSS EXAl\riiNATION. 
By Mr. Rudd:· . 
Q. Mr. Willis, you stated a moment ago that your asso-
Giation, as far as you knew, had never paid any taxes before Y 
· .. A. Yes. 
Q. Had your association ever filed any returns on which 
an assessment against them could be made except the return 
that was filed and which resulted in the assessment in this 
casef · 
A. Not that I know of. 
Q. So that the Department of Taxation never had any 
information upon which to base an assessment? 
A. No, sir, not that I know of. They had never requested 
any and we had never given them any. 
Q. The Charter of your association makes the Director or 
Public Saf~ty of tl~e City of Richmond, whoever he may be, 
a member of your Board of Directors, does it not f 
···A. No, ·sir, n~t that I know of. 
Q. How is the Director of Public Safety chosen as a Direc-
torY 
A. Appointed by the Mayor. · 
Q. I mean by that, how is he designated as a member of the 
Board of Dir-ectors of this corporation! 
page 50 ~ A. He is not a member of the Board of Directors 
of this corporation. 
Q. He is not? 
A. No, sir. 
Q. This superannuated list which ),.ou· mentioned a mo-
ment ago, has that any connection with the Fireman's Mutual 
Aid Association Y 
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A. No, sir. 
Q. That is merely for other superannuated employees of the 
City, is it notY 
A. That is right. 
Q. Mr. Willis, does the City of Richmond, through its ad-
ministrative or executive officers, have any control in the direc-
tion and operation of the Fireman's Mutual Aid Association 1 
A. None other than Chief Joynes being a member of the 
Board of Directors. · · 
Q. Chief Joynes is a men1ber of the Board of .Directors be-
cause he is elected as such in the method provided by your 
charter? 
A. Elected by his office, by the· charter of the association." 
Q. You mean to say that the charter of the association pro-
vides that whoever happens to be Chief of the Fire Depart-~ 
tnent is a member of your Board of Directors? 
A. Yes, sir. 
page 51 ~ Q. Does the l\fayor of the City of Richmond have 
any supervisory capacity over your association f : 
A. No, sir. 
Q. Does any officer of the City of Richmond, by virtue of 
his office as such, have any supervisory capacity over your 
association f · 
A. None that I know of, no, sir, other than Chief Joynes: 
Q. Who has charge of the investment of the funds of your 
association! 
A. A committee appointed by the Board of Directors. 
Q. This committee then is empowered by the Board of 
Directors of the corporation to invest the funds in any way~ 
they see fit 1 
A. Yes, sir. 
Q. So that the affairs of the corporation-
A. They invest it only in real estate. The charter requires 
that it can be in real estate. 
Ry Mr. Parker: 
Q. Real estate bonds? 
A. R.eal estate bonds. 
Mr. Christian: As a Inatter of fact, Mr. Rudd, the answers: 
to most of these questions ar.e provided by the by-laws and 
to the extent that Mr. Wilis' recollection may not be perfect, 
we will consider that the by-laws themselves ar~ 
page 52 f· the best evidence. 
The Court.: It Inay be that ~fr. Rudd has not 
had access to the by-laws and hasn't read them so I think 
l1is question would be proper. 
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Mr. Christian: I think so but I want to point out that the 
by-laws are the best evidence of all of these things. 
The Court: If he is examined on the by-laws, then your 
objection would be sustained and the by-laws 'vould be in-
voked. 
By Mr. Rudd: 
Q. Mr. Willis, is Chief Joynes a member of the Fireman's 
Mutual Aid Association 1 
A. Ye-s, sir. · 
Mr. Christian: We are starting in now on 1he constitu-
tional question. . 
Mr. Rudd: If Your Honor please, I may be anticipating 
Mr. Christian a bit but I think this matter should be taken 
up now. If it is the purpose of 1\tfr. Christian to ask Mr. 
Moore what policy the State has with regard to the taxation 
of other corporations and other oufits than the 
page 53 ~ defendant I am going to note- an objection to that 
for the reason that I am g·oin.g to ask that the evi-· 
dence be limited to the taxation and the circumstances sur-
rounding this particular defendant and not some other. 
The Court: If there are any other organizations or asso-
ciations similar to this I think the questions would be proper 
and I am going to let him examine along fraternal organiza-
tion lines and then I am going to hear your objection to it that 
it is not similar and should not be considered in construing-
the law as applicable to this. If he wants to get that in the· 
record I will let it go in. 
THOMAS T. MOORE, 
having been first duly sworn, testified on behalf of the de-
fendant as follows: 
Examined by Mr. Christian: 
Q. Will you state your present office and how long yon 
have held it 1 
A. I have been with the Bureau of Insurance for three 
years, just a little over three years. I am an examiner of 
the Bureau of Insurance. 
Q. Examiner is your official status? 
A. I am acting as Chief Examiner at the present time. 
Q. Do your records sl1ow to wbat extent there are domestic 
or Virginia fraternal beneficial associations, so-
page 54 ~ cieties, and orders in the State of Virginia and 
to what extent there are fo1·eign ones of such asso-
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ciations, societies or orders which are qualified to do busi-
ness in Virginia? .. 
A. They do, sir_ · 
Q. Do those records further show the officers of those con-
cerns and, in addition to showing their names, show the sum-
maries of their receipts and disbursements and summaries of 
their assets and liabilities? 
Q. With re-ference to the years 1930 to 1934, inclusive, if I 
were to ask you to put in evidence as to the years 1931 and 
'32, could you fairly say that the same facts existed in the 
year 1930 and in the years 1933 and '34, with the variation 
that in 1930 the figures 'vere a little- bit smaller and an 
immaterial variation in the identity of the corporations in-
volved, whereas in 1933 and 1934 the figures were a little bit. 
larger and again with some variation in the corporations in-
volved, but there is no substantial difference. 
Mr. Rudd: If Your Honor please, I object to this question. 
It seems to me Mr. Christian is attempting to tes· 
page 55 } tify himself. 
Mr. Christian: I am trying to find out whether 
a sample year would be illustrative of the whole period. I 
am going to ask him to explain it. 
A. If you mean the total assets and total liabilities for 
'31, '32, '33 and '34, there_ would be some variation. The. 
number of fraternals doing business in the _year would be 
substantially the same, a fe,v increase in some years and 
decrease in others. 
Q. And there was a general tendency over the period, I be~ 
lieve, for the assets and liabilities and also for the income 
and disbursements to be increasing? 
A. I do not recall just ho'v the trend would be. I would 
think it would be off a little bit in '33 and maybe up a little 
bit in '34. 
Q. I have in my hand a volume entitled ''Virginia Insur-
ance Report for 1933 '' which purports to cover the busines:;; 
of 1931 and 1932. On pages 420 and 423 purport to be tables 
showing the names of the associations, societies,. or orders, 
writing business in Virginia on December 31, 1931, and on 
423 a table showing the income and disbursements, assets 
and liabilities. In this book there purport to be correspond-
ing tables for the end of the year 1932 at pages 886 and 889. 
Can you say 'vhether this book is your report and can you 
identify those tables? · 
page 56 ~ A. It is- . 
Q. Can you say whether or not, as far as the 
records of your department go, the facts set out in there are 
true? 
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A. They are, sir. 
Mr. Christian: We will offer in evidence only the part~ of 
that book to which I have made reference. 
By Mr. Christian: 
Q. On December 31, 1932, what was the largest white fra-
ternal beneficiary association among the domestic ones in 
point of assets ~d income 1 
A. Mutual Life Insurance Association. 
Q. What was the largest colored order you have f 
A. Right Worthy Grand Council, Independent Order of 
Saint Luke. ·. 
Q. Will you take your sheets for December 31, 1934, ancl 
read . everything that is in those tables affecting those two 
corporations for that date, just so the Judge will Imow all 
the data for that date as to those two. 
A. You want the officers 1 
Q. Yes, all that is in there about those two domestic orders. 
A. In the list of fraternal orders writing business on De. 
cember 31, 1934, the Mutual Life Insurance Association, Rich-
mond, Virginia, Supreme President, Hill ~Iontague, Supreme 
Secretary, H. C. Harrison, and in the same table the Right 
. Worthy Grand Council, Independent Order of 
page 57 r Saint Luke, Richmond, Virginia, J. H. Dickerson. 
. Supreme ~resident, Lillian S. Bagley, Acting 
Supreme Secretary. This table shows the income and dis-
bursements during the year 1934 of fraternal orders writing 
business in Virginia. Mutual Life Insurance Association of 
Virginia, amount received from the members $210,662; other 
income, $18,751; total income, $229,413. Disbursements: 
Total benefits paid members $125,849; all other disbursements 
$52,110; total disbursements $177,959. R.ight Worthy Grand 
Council, Independent Order of Saint Luke: Income: Amount 
received fro~ members $134,561 ; all other income· $18,025 ; 
total income $152,586. Total ~enefits paid members, $68,564; 
all·other disbursements $94,173; total disbursements $162,737. 
Assets: Mutual Life Insurance Association, ledge·r as·sets 
$387,440; known ledger assets $52,691; assets not admitted 
$52,445; admitted assets $387,686; unpaid claims $26,350; 
other liabilities 330,940. Right Worthy Grand Council, In-· 
dependent Order of Saint Luke: Ledger asse-ts $230,210; · 
known ledger assets $13,505 ; assets not admitted $21,977 ; ad-
mitted assets $221,738; unpaid claims $4,909; other liabili-
ties $17,598. 
Q. What taxes and license fees ~re paid annually by the 
domestic ones of those corporations 1 . 
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A. The only fees or license the Insurance Department col-
lects is the $20 license tax. 
Q. How about the foreign ones 1 
page 58~ A. They pay $20. 
Q. Who has to do with the taxation of the intan-
gible property of those concerns or of their income or of 
their premiums f 
A. The only tax that we have anything to do with is that 
one license tax. The other taxe·s I don't know about. I a1n 
not familiar with it. 
Q. You are not what? 
A. I am not familiar with who would levy any other taxes. 
Q. But you kno'v that the State Corporation Commission 
does not levy or assess or collect any others Y 
Mr. Rudd: I object to that. The witness has stated that 
he did not have any information as to any others. 
The Court: Objection sustained. 
By Mr. Christian: 
Q. I am asking you now whether or not on yesterday, after 
a conversation with me, you didn't confer with the Commis-
sioner of Insurance about this and ascertain as a fact that 
they did not pay any other taxes? 
Mr. Rudd: I object to that. because his evidence would· 
be hearsay. 
The Court: 1\fr. l\forrissett is going on the stand. 
page 59 ~ By Mr. Christian: 
Q. As far as the foreign concerns are concerned, 
this $20 tax is the only one you kno'v of that the foreign 
ones pay? 
A. That is right. 
Q. Do you have any information as to why it is that no 
other taxes are collected by the Insurance Department frmn 
these people f 
A. Fraternal orders are exempt under a section of the Tax 
Code in the provision relating to insurance companies. 
Q .. You mean under section 4303 the Legislature has 
exempted them from paying any taxes Y 
A. No, sir, that isn't the exemption of certain societies. 
Q. Yon mean under Section 237 of the Tax Code? 
A. I forget the section number. I believe that is it. 
Q. You believe however they are exempted by the Legis-
lature? 
A. Yes, they are exempted. I think that is the number. 
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Q. And the Corporation Com1nission has always treated 
those sections as valid in their exemption of these associa-
tions? 
A. That is correct. 
. Q. Has any fraternal order ever been assessed with intan4 
· .gible taxes, so far as you know or believe 1 
page 60 ~ A. No, sir, not that I know of. 
Mr. Christian: If Your. I-Ionor please, we have here, which 
we will ask Mr. 1\tioore to identify first before offering them in 
evidence, the by-laws of the Police and Fireman's Insurance 
Association, Incorporated, a corporation of Indiana, which 
is among those listed in the tables that have been introduced 
in evidence and also the constitution and by-laws of the 
Mutual Life Insurance Association a domestic fraternal asso-
ciation mentioned in those tables. 
By Mr. Christian : 
Q. I will ask you to state whether or not these are the 
present constitutions and by-laws of those corporations, so 
far as disclosed by the records of your department f 
A. They are as far as disclosed by our department. 
Mr. Christian: I will say these are the original copies 
filed with the Insurance Bureau of the Corporation Com-
mission and we would like to have it understood that either 
side can put in such parts of all of these by-laws as they 
want to by having copies n1ade and brought over here instead 
of leaving these originals. They are public records that he 
is obligated to keep. We would like an agreement 
page 61 ~ that either side can go over there and g·et extracts 
and :file them if they want them. Is that all right 
with yon, Mr. Rudd? 
Mr. Rudd: I don't know. 
By Mr. Rudd: 
Q. Do I understand that these are the by-laws filed with 
youf 
· A. They are copies filed in our department. 
Q. They are not certified copies? 
A. This particular one is certified. There are copies filed 
down in the Corporation Commission. These are copies filed 
with us. We have an official copy. This is an extra copy, 
I believe-these particular ones. 
Q. That is not even your official copy f 
A. No, sir, this was not on our official copy. This happened 
to be one I had. 
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Q. Does the law require that these out of State association'S 
file copies of their by-laws with your department 7 
A. They file a copy with us, I believe, and one with the 
Corporation Oommission. 
The Court: Is there any objection to that, Mr. Rudd? 
~Ir. Rudd: I still don't see the relevancy. 
Mr. Christian: It is all subject to your objection but you 
don't object to it being understood that you or w·e 
page 62 } can get a copy of the officially filed constitution 
and by-laws of these societies and put them in as 
parts of the record subject to your objection as to their 
1nateriality. 
Mr. Rudd: I fail to see how we can work it that way. 
The Court: If there is any question about it I am going 
to enter an order directing the Corporation Commission to 
bring those two over here and let you use them, make ex-
tracts from them and turn them back. 
By Mr. Christian: 
Q. Can you say whether your department of the State Gov-
ernment has ever made any assessment of any licensed fees 
or taxes against the present defendant~ 
A. So far as I know, they have made 'none. 
Q. By what method is it determined what corporations 
shall have that assessment made against them and what cor-
porations shall not1 In other words, how does it happen that 
you handle these fraternal beneficiary associations, societies 
and orders and yet did not make an assessment against this 
defendant? 
A. When a new corporation comes in town at the State 
Corporation Commission I believe the charter and its pur-
. pose of business, if it has any connection with a 
page 63 ~ fraternal order and looks like a fraternal order 
the Clerk refers it to our department. 
Q. The Corporation Commission through its Clerk then de-
termines, as you understand, what corporations should be 
turned over to the supervision of the Insurance Bureau of 
the Corporation Commission? 
A. That is a matter of practice when a new corporation is 
admitted. I am not exactly sure how the law is. 
CROSS EXAMINATION. 
By Mr. Rudd: 
Q. Mr. Moore, these big sheets here from which you have 
read statistics as to the Mutual Life Insurance Association 
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and that other association that was mentioned, the Order of 
Saint Luke, these sheets are a list of all of the fratern~l 
benefit orders in the State of Virginia; is that correct Y 
A. All that are licensed by our department. 
Q. The Fireman's Mutual Aid Association of Richmond, 
the defendant in th~s action, is not on this list, is it Y 
A. It is not, sir. 
Q. Do you know why it is not on this list Y . 
A~ I personally had never heard of it before but it is not 
exempt, I believe, under Section 4303 as a fraternal order. 
Q. Then if" the defendant is not on this list, I 
page 64 ~ understand your answer to me is that this defend-
ant is not a fraternal benefit association l 
A. As I understand what the defendant is, it is not a fra-
ternal order. 
Q. While all of these aref 
A. That is correct. 
Q. I understood in answer to a question asked by ~Ir. Chris-
tian you st~ted that when application for a charter is made 
or when a charter is granted by the Corporation Commission, 
the Corporation Commission seeks to determine from that 
charter whether that corporation is or is not a fraternal bene-
fit association; is that right Y 
.A. That is a matter of practice. I am not sure whether 
that is the law. 
Q. And if in the opinion of the Corporation Commission 
the new organization is a fraternal benefit association, it is 
forwarded to you and placed on ths list and handled by your 
department? . 
A. That is correct. 
Q. In the case of the defendant that charter was not for-
w~rded to you as a fraternal benefit association, was it? 
A. As a matter of fact, I believe a considerable portion 
of our fraternal law has been passed since the charter was 
granted and I am not sure just how that was 
page 65 ~ handled back in those days. 
·society? 
Q. Mr. Moore, can you define a fraternal benefit 
A. The only definition I could give, sir, is what is in the 
insurance law definition. 
Q. Will you read that? 
A. Section 4273: Frat ental Benefit Societies defined: Any 
corporation, society, order or voluntary association, without 
capital stock, organized and carried on solely for the mutual 
benefit of its members and their beneficiaries and not for 
profit, and having a lodge system with ritualistic form of 
work and representativ·e fortn of governm~nt and which shall 
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make provisions for the payment of benefits in· accordance 
with Section 4277 is, hereby declared to be a fraternal benefit 
society. Q. Do you know whether or not this defendant would come· 
under that definition, to be defined in that language? 
A. I am not familiar with the operation of the defendant. 
However, it is my understanding that they do not have a 
ritualistic form of work that is required here. 
Q. Do you know whether or not it has a lodge system as 
mentioned in that section Y · 
A. I do not Imow, sir. My understanding is they do not. 
page 66} Mr. Christian: We do have a lodge system in 
that we have representative companies and have· 
company representation but we don't have any ritualism. 
Mr. Rudd: Mr. Christian, are you testifying! . · · 
Mr. Christian: I am calling your attention to what is in 
those by-laws which is in conflict, to some extent rriajrbe, withi 
what he said. · 
By Mr. Rudd: 
Q. Mr. Moore, the Mutual Life Insurance Association which 
you mentioned and for which you have given these stati:S.,: 
tics, that is a Masonic organization, is it not 1 
:.A. No, sir, I don't tl1ink it is. They were at one time limited 
to Masons. · 
Q. Isn't that the organization used by the ~fa sons of the 
State of Virginia Y 
A. I would not know, sir, whether it was or not. 
RE-DIRECT EXAMINATION. 
By ~{r. Christian 
Q. Mr. Moore, before you leave the stand I want to cleaT 
up one thing. I have examined you, and I believe you have 
answered, on the theory that the orders referred to in these 
lists which you have shown in evidence constitute all of the 
existing fraternals in the State. I believe it to be a fact; 
however, that you wer·e guilty of an inadvertence· 
page 67 ~ in saying that as a matter of fact those shown ·on; 
your papers are those which pay licenses and not 
all which exist; is that true? 
Mr. Rudd: If Your Honor please, I object to the for1n · 
l\fr. Christian is asking this question in. He is putting words 
in the mouth of his own witness. He is seeking to impeach 
his ?wn witness anCL trying to get the witness to "say he made-
a mistaken when he testified formerly. _ , 
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The Court: He is endeavoring to give the witness an op-
portunity to enlarge on a, fornwr answer he made and clarify 
it if it needs clarifying. 
A. I believe I said that was a list of the fraternals licensed 
by our department. I believe I put that provision in there. 
By 1\Jir. Christian: 
Q. And it is true, is it not, that 4302 enumerates a great 
long list of fraternals that do not have to pay any license 
and therefore you don't have anything· to do with them or 
have them on your list; is that true? 
A. Yes, sir, and that is the reason I put that provision in 
there or I intended to put it in there. 
Q. So that there are two classes of fraternals, domestic 
fraternals, one that pays $20 license fee and is subject to the 
insurance requirements of the Fraternal Insurance 
page 68 ~ ·Code and there is another class of them existing 
in Virginia that are not subject to any part of the 
insurance requirements Y 
A. Provisions are made for certain exemptions, yes, sir. 
Q. And you say there are, to your knowledge, in existenc·e 
a good many with property and so on which are under Section 
4302 and therefore are not among those you listed Y 
A. There are some in existence. What their property is or 
what they are, I don't know. 
H. C. HARRISON, 
having been first duly sworn, testified on beha]f of the de-
fendant as follows : 
Examined by Mr. Christian: 
Q. Mr. Harrison, tell the Judge your name and what your. 
employment is. 
A. H. C. Harrison and I am Secretary of the Mutual Life 
Insurance Association. 
Q. I hand you a book here which is entitled ''Constitution 
and By-laws of the Mutual Life Insurance Association of 
Richmond, Virginia", and will ask you to say whether that 
is, in fact, the constitution and by-laws and, if so, to file it. 
A. Yes, sir. · 
page 69 r Note : This book was marked Exhibit No. 26. 
Q. Am I right in thinking what appears therein as the con-
stitution is substantially your charter under which you exist 
from the State! 
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A. No .. 
Q. How much does it approxin1ate in dollars, not :in per-
centage? ·,1, 
page 71 ~ A. Five per ·cent; approximately $10,000. 
Q .. Do you have agents that you compensate or 
solicitors Y 
A. Yes, sir. . . 
Q. In addition to that, beyond thatf 
A. Yes. 
· Q. In other words, if I get. a member for your concern I 
get a commission for getting him, don't I? 
A. If you write a policy for us-we have got two classes 
of insurance down there which are entirely different. 
Q. Yon have got family insurance? 
A. No, sir, we have got what is known as assessment insur-
ance and we ha.ve insurance on a legal reserve basis. 
Q. Do you pay compensation to people who get assessment 
memberships for you Y 
A. No, sir. · 
Q. But you do pay compensation to people who get insur-
ance on a legal reserve basis Y 
A. Yes. 
Q. Is all of your property . exempt from taxation in Vir-
ginia, not only that that is devoted to the operation of the. 
legal reserve business but also that which is devoted to opera: 
tion of the assessment business Y -
A. Yes. 
Q. And you therefore are engaged in the legal reserve 
· business just like a stock life insurance company, 
page 72 ~ subject to slightly different regulations, without 
paying any taxes to the State of Vitginia? 
A. A Mutual company, not a stock company. 
Q. A mutual company, yes, and all you pay in any way. 
in the way of taxes is $20 a year? · 
A. We pay the Insurance Depa.rtment $20 and the Stat~~ 
Corporation Commission $5. 
Q. Then I believe you also pay taxes on any real estate 
that you might own and which is not used exclusively for 
lodge purposes, don't you? 
A. We don't own any real estate except possibly a few 
pieces that we bought in under a mortgage. 
Q. You pay taxes on that, or do you? 
A. I don't think so. 
Q. You .think that is exemptf 
· A. I eouldn 't say absolutely but I think that is also exempt. 
Q. How long would it take you to find out whether that is 
exempt? . 
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A. Long enough for me to cal.l up th~ office and check the 
records. 
Q. Instead of bringing you back, "rould it be satisfactory 
to have it understood that your testimony will be that you 
do not pay taxes on your real estate unless you come back 
here and correct itt Let the record be that way? 
A. Yes, sir. 
page 73 ~ Mr. Christian: Is that agreeable to you? 
Mr. Rudd: I would prefer that the witness give 
his evidence in a straight, matter-of-fact way. 
By Mr. Christian: 
. Q. You have said you didn't pay anything but this $20. Has 
anybody ever assessed you with anything except this $20 h1 
the State of Virginia or any of its subdivisions and tried to 
make you pa.y it? · 
A. It is possible that might ha:ve been done and I didn't 
know it. 
Q. How long have you been there? 
A. About six years. 
Q. And you never heard of anybody assessing you with 
any tax? 
A. It is only recently that we have acquired any real estate. 
Q. I am talking about things other than real estate Y 
A. No, sir. 
Q. And you don't pay any State Income Tax or gross 
premium tax or anytl1ing? 
A. No, sir. 
Q. Are you able to say from your general knowledge of 
the business of yourself and your competitors that what you 
have said of them generally appertains, for instance, to the· 
large colored order here in Richmond, the Saint 
page 74 ~ Lukes Order, and other people engaged in similar 
business? 
A. I don't know anything in the world about the Order 
of Saint Luke, if that is what it is, but it is 1ny understand-
ing that all fraternal organizations operate practically the 
same wa.y. 
Q. And all exempt to the extent you are, for everything 
except the $20 and the· $5 Y 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Rudd: 
Q. Mr. Harrison, l1as the 1\Iutual Life Insurance Associa-
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tion, which I believe you say is your. Company, a ritualistic 
form? 
A. Yes. 
Q. And a lodge system 1 
A. Yes. 
Q. And isn't it a fact that your organization is controlled 
by chapter 171 of the Code of Virginia? 
A. I would have to look that up. It is controlled by the 
statute regulating fraternal life insurance societies. I don't 
know just what chapter that is. 
Q. Is your company in business for a pecuniary profit? 
A. No. 
Q. Is your company in any way in competition 
page 75 ~ with the Fireman's Mutual Aid Association of the 
City of Richmond f 
A. Well, I don't kno'v exactly how to answer that ques-
tion. We want all the business we can get. If 've can write 
some of these good firemen, I mean firemen around here, we 
are glad to do it. . 
Q. As a matter of fact, you have some of the firen1en of the 
City of Richmond as members of your association, of your 
company? 
A. I think so. 
The Court I don't think that 1s u1 competition because 
the fireman's association is compulsory. The :firmnen are conl-
pelled to pay those dues into the treasury. That does not bar 
them from joining any other voluntarily. 
C. H. lviORRISSETT, 
having been first duly s\vorn, testified on behalf of the de-
fendant as follows : 
Examined by lVIr. Christian: 
Q. Mr. Morrissett, when did you become Tax Commissioner 
of the State? 
A. April, 1926. 
Q. Was that at the time that the office was created and 
did you formerly serve as a n1ember of the Tax 
page 76 ~ Commission or was that when you started· serving 
as a member of the Commission 1 
A. I am Chairman of the State Tax Commission and, as 
such, State Tax Commissioner from April, 1926, to August 
1st, 1927, when the Reorganization Act went into effect, the 
Commission being abolished and the Tax ·Commissioner being· 
retained as the Chief Executive H·ead of the Department of 
Taxation. 
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Q. Your duties and powers are defined in Section 14 of the 
Tax Bill? 
.A. In numerous statutes. 
Q. Isn't that the principal statute? . 
A. A. That is the principal section, in general language, 
but the powers and duties are scattered throughout the 
statutes constituting the tax statutes of the· State. 
Q. Who is the responsible officer of the State, in accord-
ance with whose wishes these assessments were made Y 
A. The State Tax Commissioner ordered the assessments 
to be made. 
Q. Under what section were the assessments ordered to be 
made? 
A. Under various sections, 85 and 418. 
Q. Isn't it an actual fact that this assessment was not 
made under 85 but was usually made under 418? I will allo'v 
you time to read those sections and answer this, 
page 77 } bearing in mind we filed no returns Y 
.A. When the assessments were made no particu-
larity was resorted to as to under wl1at section or sections they 
were made but the powers of the Department of Taxation 
as to the assessment of omitted taxes are covered by these 
sections as to intangible personal property, section 84 and 
section 418. 
Q. Won't you tell the Judge whether there is any variation 
between what section 84 is supposed to cover and what section 
418 is supposed to cover and particularly won't you tell 
whether I am right in saying that 84 only covers cases where 
returns have been made and you discover that they are in-
correct returns and 418 covers cases 'vithout reference to 
whether returns have been made or not Y 
A. I think that is a matter of construction. 
Q. I am asking for your opinion. You are an expert in 
that law. 
A. We have used the sections both ways. We have con-
strued the section on occasions to mean whether any return 
was filed or not. 
Q. When the Comptroller sends out notices and demands 
after you make assessments, how is he acting, as your deputy 
or what? 
A. No, the Domptroller is acting as State Comptroller. 
Q. Where does he get his information Y 
page 78 ~ A. The Department of Taxation certifies to him 
its assessments for collection. 
Q. And the contents of his communications are based on 
communications fron1 you 1 · 
70 Supreme Court of Appeals of Virginia. 
A. The contents of his communications are based on cer-
tificates of assessments certified to him. 
Q. I notice here and I hand you to identify communications 
from the Cotnptroller, four in number, all dated October 16, 
1.934, and in which he states the amounts of these assessments 
and says if 've don't pay these assessments we will be liable 
for interest at the rate of six per cent per annum. 'Vhy does 
he send that out to us if you are operating here against us 
under 84 that provides for twelve per cent per annum inter-
est? 
A~ Let me say now as to that, as to the one per cent per 
month, that that is the penalty or interest provided for by 
section 84 and no penalty is provided for by section 84 except 
the one per cent per month-I mean no penalty is provided 
for failure to file the return. 
Q. Section 84, as a matter of fact, docsn 't apply at all if 
you have not filed a return, does it 1 
A. I am not so sure about that w·hen you consider that the 
Department is engaged in the general 'vork of running dow·n 
omitted taxes throughout the State. 
page 79 ~ A. Vv ould you n1ind reading the first ten lines 
of Section 84 to the Judge and then we can get 
on to ask you about that six per cent? 
A. ''As soon as the returns of intangible personal property 
have been received by the Commissioner of Revenue and en-
tered upon the assessment books, the Com1nissioners of the 
Revenue shall forward such returns to the Department of 
Taxation." That means throughout the State that these 
Commissioners of the Revenue -fonvard these returns. ''As 
soon as practicable after such return is received by the De-
partment it shall examine and audit it. If the amount of 
tax computed by the Department shall be greater than the 
amount theretofore assessed, the excess .shall be assessed by 
the Department and a bill for the same shall be mailed to the 
taxpayer and advice thereof given the Con1ptroller. '' 
· Q. That is enough unless you want to read it all. N o'v 
read the first part of 418, ~he corresponding part of it? 
A. ''If any person, firn1 or corporation shall have hitherto, 
or shall hereafter, fail for any tax year of the three tax years 
last past, to make a proper return of his, their or its intan-
gible personal property or inco1ne or to have the same as-
sessed for taxation or to pay the proper taxes thereon within 
the time required by law, or to pa.y a proper state license 
tax, the Department of Taxation through its ex-
page 80 ~ aminers ·of Records of other officers or agents, 
. shall ascertain the amount of such intangible per-
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sonal property,. income or license which should have been as-
sessed and shall assess the taxes prescribed by law thereon 
for the year or years omitted, adding to the taxes assessed 
the penalty prescribed by law, if any, for the failure to file 
a return if a return was required by law but not file<l: within 
the time prescribed by law and the penalty or penalties pre-
scribed by law for failure to pay the taxes or penalty or pen-
alties within the thne prescribed by law and in addition thereto 
interest at the rate of six per cent per annum on such taxes 
and penalty or penalties fron1 the tilne the same should have 
been paid until the date of such assessment. Upon such as-
sessment the Deparbnent of Taxation''-
Q. That is enough. 
A. I would like to read the rest of it. ''.Upon such assess-
lnent the Departn1ent of Taxation shall send a bill therefor 
to the taxpayer and give advice thereof to the Comptroller 
and the taxes, penalties and interest shall be paid into the· 
State Treasury within thirty days from the date of such bill. 
If" such taxes, penalties and interest be ·not paid within such 
thirty days, interest at the rate of sLx per cent per annum 
shall accrue thereon frmn the date of such assessment until 
payment. If any person, firn1 or corporation shall hereafter 
fraudulently or with a view to evade the payment 
page 81 ~ of proper taxes, fail or refuse to secure a ·proper 
license whenever a license is required by law or 
to make out and deliver to the proper assessing authority a 
license of his, their or its intangible personal property or in-
come and with like intent list the same at less than a true 
value, then such property or income when discovered, or such 
license when the liability therefore is ascertained, shall b~ 
listed and assessed for taxation for the proper amount for· 
each and every year of the six tax years last past 'vhen it 
'vas not so assessed, with additional penalty of 100 percentum 
of such unpaid taxes and the failure to secure such license or 
to make out a return of inco1ne for any class of intangible 
personal property as required by law or the listing of such 
intangible personal property or income at 50 percentun1 or 
less than the taxable value shall be taken -as pt·in~a facie evi-
dence of intention to evade the taxes.'' 
Q. Mr. 1\tlorrissett, you are farniliar generally with section 
193 of the Constitution and section 435 of the Tax Code, aren't· 
you1 
A. Yes, sir. 
Q. And especially with that part of those sections which 
says that nothing therein shall be construed to exempt fron1 
taxation the property of any person, firm, association or cor-
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poration who shall expressly or impliedly, directly 
page 82 ~ or indirectly, contract or promise to pay a sum of 
-n1oney or other benefits on account of death, sick-
ness or accident to any of its n1embers or other persons.'' 
You are fainiliar with the presence of that section 1 
A. Yes, I have read it 1nany tinu~s. 
Q. Are you also familiar with the fact that the fraternal 
beneficiary associations of the State are quite nu1nerous and 
that they do contract to pay n1oney on account of death, sick-
ness and accident? 
A. I know that there are quite a fe~\r. 
Q. You also know, and have known in your official capacity 
for some time, that they have property, intangible property? 
A. Vl ell now, I have no official knowledge of that. What-
ever I 1nay testify as to the status of fraternal beneficiary so-
. ci<,ties migl1t be obtained with nwre accuracy from the rec-
ords of the State Corporation Cominission. 
Q. In other words, you have no knowledge of it as a mat-
ter of common knowledge 1 
A. The State Corporation Com1nission administers the 
laws in relation to insurance companies, including the frater-
nal beneficiary societies. ·The Deparbnent of Taxation un-
der the statqtes is not charged with any power or given any 
jurisdiction, so far as I can see fro1n the statutes, to interfere 
with the State Corporation Con1n1ission in the ad-
page 83 ~ ministration of the laws which are put upon that 
Con1n1ission. 
Q. Will you tell the Judge what sections of the Code of 
Virginia you have reference to in saying that as the Chief 
Tax Officer of the State you have no funetion with reference 
to the carrying out of that constitutional provision? 
A. No, I can't do that but all I can do is to refer you to 
the Code containing the statutes dealing with insurance. 
There is no prohibition in the statute to the effect that the 
State Tax Commissioner shall not interfere with the State 
Corporation Commission but the duty and the power are im-
posed and conferred upon the State Corporation Conunission 
and that would naturally be construed as the exclusion of 
other State Departments. 
Q. Let us get that straight. You are charged with the ad-
Iuinistration of tbe tax laws of the Con1mon\vealth? 
A. vVithin the lilnits of the statute. 
Q. In a general way, and you would consider as a part of 
that to adhere to the terms of the ·virginia Constitution and 
of the Federal Constitution, would you not? 
A. I s'vear to support the Constitution of the State and 
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the United States and also to discharge my duties faithfully 
and impartially. · . 
Q. The Corporation C01nmission, as a matter of 
page 84} fact and as you lmo,v, is limited in its relationship 
'\Vith and supervision of fraternal beneficiary as-
sociations by the provisions of chapter 171, is it not? There 
is nothing else that gives it anything-
A. Chapter 171 of the Code is a long chapter on the sub-
ject of fraternal beneficiary associations. The provisions are 
very numerous and son1e of them are quite complicated so 
that anything I might say on chapter 171 may be best an~ 
swered hy reading the chapter. 
Q. 237 to 239 of the Tax Code also has a provision for re-
lationship between the State Corporation Commission and 
some of the insurance companies, doesn't it? 
A. Those sections impose license taxes on certain insurance 
t~ompanies which are assessable by the State Corporation 
Commission through its Commissioner of Insurance and 
Banking. 
Q. But fraternal beneficiary associations are expressly ex-
·cluded from the applicability of 237 to 239? 
A. That is my recollection of it, sir. 
Q. So when you say to the Court that the Corporation Com-
mission has to do with the matter of taxing the intangible 
property of these fraternal beneficiary associations, you point 
only to 171 of the Code~ 
A. No, sir. "\Vhat I say is the statutes were read. 
Q. What statutes T 
page 85} A. The Code of Virginia. 
Q. What part of the Code~ 
A. The statutes of this State with relation to the insurance 
companies. There is the compilation of them. You ''rill find 
them in lVlichie 's Code of 1930 and the supplement. 
Q. Jiave you got a.ny particular section that makes you, as 
the Chief Tax Officer of the State, wash your hands of all of 
that business for a period of nine years? 
A. The statutes provide for the adn1inistration of the law 
concerning insurance companies by the State Corporation 
Commission and confer no authority on the State Depart-
ment of Taxation with reference thereto. At no time have I 
attempted to interfere with the State Corporation Commis-
sion in the discharge of its duties and I don't think that such 
'vas or is the intent of the General Assembly. 
Q. You have no particular sections to which you would 
point by nun1ber? 
.l\.. I can refer only to the statutes on insurance because 
there is no particular sentence or section that you can point 
~--
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to. You must read the entire statutes on the subject in order 
to get the legal points involved. 
Q. As the Chief Tax Officer. of the State I ask you whether 
domestic fraternal beneficiary associations which paid the $20 
license annually in the years 1930 to 1933, inclusive, referred 
, . to by Mr. Moore, ·have been called upon to pay or 
page 86 ~ paid any other taxes except the $5 registration f~e 
either to the State of Virginia or its subdivisions¥' 
A. So far as I know, no fraternal beneficiary society pay-
ing the license tax has been assessed by the Department of 
Taxation with taxes on intangible personal property. 
Q. 'Vhat about income and money¥ 
A. The tenn intangible personal property includes money. 
In the case of the income laws you must go to the section in-
volved there which is section fifty odd and which tells you 
what corporations are exempt from the State Income Tax. 
Q. They haven't been assesed ·with any taxes Y 
A. They are not liable under the statute. No non-profit-
Q. I am not asking you that; I an1 going to get the Judge 
to determine that. 
A. I am talking about under the statute. The Court may 
hold the statute unconstitutional but that is, of course, out-
side of the functions of the witness. 
Q. These forms that I handed you just now, I 'viii ask you 
to identify those as forms sent out by the Comptroller pur-
suant to Section 418 or Section 85, whichever is applicable f 
A. I will identify these as communications from the office 
of the Comptroller without being able to state un-
page 87 ~ der what section of that Code he sent them out. 
Q. And you gave him the data~ 
A. I certified the assessment. 
Q. And he w·ould send this? 
A. "\Vith the idea that the statute charges him with the col-
lection of the taxes and that he would perform his duty. 
Npte: These papers were marked together Exhibit No. 27. 
(D fendant.) 
Q. You don't know of any assess1nent of taxes on intangi-
ble property that was ever made against the defendant be-
fore you made this assessment on July 11, 1934, do you~ 
A. I have no kno,vledge of such, nor as T~x Commissioner 
or -otherwise had I conscious kno,vledge of the existence of 
this association. The statutes provide for taxpayers to file 
returns with the Commissioners of the Revenue before a cer-
tain time every year and if a taxpayer does not file such a 
return with the Conunissioner of the Revenue the Department 
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of Taxation may or may not discover the omission. ·virginia 
is a state of 2,450,000 people, thousands of corporations and 
partnerships and taxable individuals, and it is impossible for 
the Department of Taxation to administer the tax la\vs of 
this State one hundred per cent, nor are they so administered 
anywhere in the world. 
Q. Mr. lVIorrissett, I hand you now a bill which 
page 88 ~ is marked Senate Bill No. 170, and ask you if you 
can identify this as a Bill which at the last ses-
sion of the Legislature was enacted by a vote in the House 
of 81 to nothing and a vote in the Senate of 27 to nothing to 
pay the Police Benevolent Association of the City of Rich-
mond $3,793.06 out of funds in the State Treasury errone-
ously paid in 1932? 
A. I can identify the Bill as apparently an officially printed 
Bill, Senate Bill No. 170. 
Q. You remember it. 
A. I remember the Bill. 
Q. And you also rmnember the fact of its passage and of 
its veto by the Governor 1 
A. That it came before the Governor and the Governoi· 
considered the problem 'vhether to sign it or veto or to let 
it die. The Governor· consulted me on the subject and I ad-
vised him in my opinion it violated Section 63 of the Consti-
tution. 
Q. Section 63 or 183? 
A. Section 63. 
Q. vVhat was that? 
A. Prohibiting the passage of any special law refunding 
1noney lawfully paid into the State Treasury. ''The General 
Assembly shall not enact any local, special or private law in 
the following cases: (This is Section 63 of the Constitution·, 
paragraph 9) Refunding money lawfully paid into 
page 89 } the Treasurer of the State or the Tn~asury of any 
political subdivision thereof.'' . . 
Q. ~fr. :Aiorrissett, would that section of the constitution 
apply to n1oney which w·as unlawfully paid to the State 1 
A. It would cover money lawfully paid but not unlawfully 
paid. 
Q. So if this money was unlawfully paid-
A. The Bill would have been valid. 
Q. Didn't you tell him also that the thing shouldn't be 
signed because it violated 183 of the Constitution which said 
that no exemption should be afforded to corporations promis-
ing to pay benefits, and so forth? 
A. I expressed the view that the property which was tl1e 
subject of the taxes attempted to be refunded by the Bill v.ras 
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taxable under the Constitution and Statutes of this State 
and that although I had made a careful search and consider-
ation of the statutes I could find no exemption of this asso-
ciation. Let me say in this connection, and I think as you 
have sun1moned me as a witness, and ·with the permission of 
the Court, that the correspondence plainly shows that I or-
dered this assess1nent with regret, that I did not desire to do 
it as I say in one of the letters which has been introduced in 
evidence. If I had had anything on which I could base a 
legal opinion w·hich would in any way sound sensi-
page 90 ~ ble I 'vould have ruled that the property was not 
taxable but I was not able to rule that the prop-
erty was not 1axable, though that was what I wanted to do. 
I had to rule in accordance with the law as written. 
Q. Mr. Morrissett, since your attention w·as called to the 
matter by that controversy have any steps been taken by you 
to make an assessment against any fraternals or have you 
asked the State Corporation Commission to do it or called its 
.attention to the fact that they pay no taxes? 
A. The matter was brought to my attention only the other 
day by counsel and that 'Yas the first intin1ation that I had 
had. 
Q. You mean when he filed our grounds of defense? 
A. That no such point was n1ade while this matter was in 
course of negotiations, I mean in relation to the assessment 
for over a period of one year. 
Q. You read n1y letter of February 2nd to your deputy, 
Mr. Leake, in 'vhich I plainly stated it, didn't you? 
A. About fraternal beneficiary societies? I do not remem-
ber that. 
Q. In other ·words, I raised the point. Your counsel intro-
duced this letter: ''Before we advise the association to rec-
ognize liability, an investigation ought to be made from a 
constitutional standpoint to see whether the Federal Consti-
. tution permits the differences of treatment pro-
page 91 r vided for in the State Constitution and in the State 
Statutes with reference to the taxation of differ-
ent kinds of property of different kinds on non-profit making 
corporations.'' You are aware that I am referring there, 
among other statutes, to 4303 w·hich purports to exempt these 
fraternals from taxation? 
A. No, I did not get that. It is not very definite there. 
The letter was read just in ordinary course of business as a 
prelin1inary suggestion that the 1na tter would be looked into 
it. The points alleged there were not pressed and I may say 
that throughout the tin1e when the question was first sub-
mitted to me to the time that the assessn1ent was finally made 
-. 
--~-
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·that the company did not submit to me any legal argument 
. against the asses·sment. 
Q. 1\tir. Morrissett, what about this? 
A. No legal argument was submitted. The claim was made 
that the company had to be assessed with the taxes to which 
I agreed that it was unfortunate. I am sorry that it was 
necessary for me to order the assessment to be made. 
· Q. Mr. 1\forrissett, under these cases like Royster Guano 
Company and the case that the Northwestern Mutual brought 
out in Wise and various other tax cases, it will be the even-
tual duty of the Judge, as I understand it, to decide whether 
there is reasonable foundation or basis for the difference in 
the classification of fraternal beneficiary associa-
page 92 ~ tions and this corporation. What 'vould you sug-
gest to the Judge as being a difference between 
our corporation and the corporation of which Mr. Harrison 
is Secretary which justifies that it should pay no taxes what-
ever of any sort and we should be subject to this tax, aside 
from the fact that I freely admit that our President does not 
put on a robe 'vhen he has the meetings and the Directors 
have no ritualistic forms through which they have to go and 
neither is there a ritualism in a man becoming a member. I 
appreciate that that is so and we will leave it to be argued 
'vhether that is a reasonable grounds for difference. What 
other reasons are there why you think Mr. Harrison's com-
pany should go scotfree, and it is a reasonable and valid 
classification to let it go scotfree and at the same time tax us Y 
A. The General Assembly in passing what is now chapter 
171 of the Code intended to take into the classification these 
associations known as fraternal beneficiary associations. It 
so happened that the definition given in the statute provides 
as requisites ritualistic ceremonies and a lodge system. I 
can see where the General Assembly thought it was reason-
able to classify fraternal beneficiary societies having a lodge 
~ystem separately and distinctly from associations of any 
kind not having a lodge system, I believe the lodge system 
is a n1aterial difference, constitutes a material dif-
page 93 ~ ference in law and in fact and that a distinction 
based upon the existence or non-existence of the 
lodge systen1 is a reasonable and not an arbitrary one. 
Q. You mean 1-o-d-g-e rather than 1-a-r-g-e? 
A. L-o-d-g-e system. 
Q. In other words, you think for tax purposes that it is 
reasonable not to tax people that have the lodge system but 
to tax people who do not have it? 
A. Well, I think that the General Assen1bly is not acting 
beyond its constitutional powers in adopting any reasonable 
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classification of the kind. I don't think this is evidence ln1t 
I think that the classification made is .reasonable. 
Q. You think if we should amend our set-up so as to pro-· 
vide that each Fire company constitute a lodge-the mem-
bers of it, that then we would be entitled to a treatment an.d 
an attitude of friendship and patronage and relief from bur-
dens from the Commonwealth to which we are not entitled 
nowY 
-A. It is not so simple as that because wl1en you read Chap-
ter 171 you will see it provides for many other things, that 
they must do the insurance business in accordance with sound 
policies, they must have reserves and all that sort of thing. 
. Q. Who must have reserves f 
page 94 ~ A. These fraternal beneficiary societies. 
. Q. Read Section 4302 of the Code and see if 
they have? . 
A. It is not in 4302. It is one of the other sections . 
. Q. But 4302 enumerates hordes of the1n that don't have to 
have anything 1 
A. I don't recall the section. 
Q. I will put it to you this way-
A. I can't from memory now· expound Chapter 171. 
Q. We will leave out the argument about 4302. Don't you 
know it is a fact, after saying that the assets shall be valued 
at such and such a way, that the law expressly says it doesn't 
make any difference whether there is a deficiency of assets 
or not, that they can keep on doing business and no Court 
shall ever hold them insolvent because they have a deficiency 
of assets. Don't you know that is in there 1 
A. I don't recall it right no\v. It might be there. 
Q. Have you got any other reason to tell the Judge besides 
those you have already stated why we should be discriminated 
against in this way? 
A. The only thing I can say on the subject is that Section 
183 of the Constitution provides what property, real and per-
sonal, shall be exempt from ta.xation, state and local, that 
J/ the section is not so worded as to include this association, that nowhere in Section 183 can you find an ex-page 95 ~ emption in favor of this association, that not only is that so but the General Assembly is prohibited 
by Section 183 from enlarging the exemptions but it may re-
strict them further. Then I say when you read the general 
tax statutes of the State-
Q. I was not asking you about that. 
Mr. Rudd: Let him finish. 
Mr. Christian: I would like his answer to be responsive 
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to, my question. I was asking him to state reasons for the 
{iifference in the classification by the Legislature. I wasn't 
asking him to talk about all of these laws. 
By Mr. Christian : 
Q. You said the lodge systen1 constituted a reason. Is there 
anything besides the lodge system? 
A. I said everything that is material in Chapter 171 of the 
Code would have to be considered by the Court in passing 
upon the reasonableness of the classification. 
Q. I would like to ask you are you familiar with the Port-
land Cement Case in 146 Va.? 
A. Yes, that sounds familiar. 
Q. And you recall they quoted with approval what Judge 
Taft said there that when a conflict arose between two prin-
ciples, that the principle which must be preserved at the ex-
pense of other principles was to give everybody 
page 96 } equal protection of tl1e laws~ 
A. As I recall it, that was a real estate tax case.· 
Q. That was an assessn1ent case but he said that equal pro-
tection of the laws was paramount when principles of law 
came into conflict, diW! 't he¥ 
A. The Court said "rhenever there was a consistent dis-
crimination against taxpayers that they might plead that but' 
I must co11fess I don't see the applicability of that case to 
this. 
Q. I have no further questions. 
CROSS EXAMINATION. 
By Mr. Rudd: 
Q. Mr. Morrissett, 1\Ir. Christian asked you a while ago if' 
it were not so that this defendant had not been assessed prior 
to the assessn1ent which is in controversy now~ 
A. Yes, sir. 
Q. I believe your answer was to the effect that you could 
not make an assessment unless and until the corporation fur-
nished you with information upon which to base that assess-
~~~ . 
A. Yes, what I -said w·as that I do not at this time have 
any conscious knowledge of the fact that I knew anything 
about the existence of this particular association 
page 97 ~ and its status prior to the time when the head of. 
our corporation division submitted the question to 
me for a ruling. Apparently the corporation did not file any 
tax returns through the years and the Comn1issioner of the 
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Revenue or the Examiner of Records did not get the retur11~. 
As soon as the n1atter was brought to my attention I tooir 
the action which the law seemed to den1and. 
Q. And your first effort to obtain this information upon 
which to base your assessnlent was taken in January of 1933, 
was it not? 
A. vVhen the matter first can1e to 1ny attention in J anu-
ary, 1933. 
Q . .And although yon continually pressed the defendant for 
this information, it 'vas not furnished to you until May or 
~Tune, 1934 f 
.A. It was not furnished me until 1\Jlay, 1934, as the corre-
spondence shows. 
Q. Is there anything else you w·ant to say about this mat-
ter, Mr. Morrissettf 
A. No, sir. What else I might say would be considered aA 
argument. 
page 98 ~ RE-DIRECT EXA}!IIN.ATION. 
By Mr. Christian : 
Q. In talking about whether you could have made this as-
sessment without getting any information fro1n us, as a mat-
ter of fact you not only had power to summon us up there 
at any time during this period of n1ore than eighteen months 
but you also had power to make the assessment without the 
information, didn't you, under the Code 1 Answer that yes 
or no, if you can? You have power to 1nake the assessment 
without the information f 
A. You can't answer that yes or no. 
Q. The Tax Code says so f 
A. I must answer it this way, that the Department of Taxa-
tion is divided into various divisions with a head for each 
division and that head does his work and n1atters only come to 
me which would be appropriate to seek advice on. 
Q. I am talking about the law? 
A. When this matter was first submitted to me it was sub-
mitted, as I said a while ago, by the head of the Corporation 
Division. I advised him what I thought should be done. I 
did not know personally. 
Q. I am not asking for an explanation. I want you to an-
swer responsive to my question. Didn't you have power to 
make this assessment under the State Tax Code without get-
ting a word from us? 
... 'i. I had the power to mal{e an assessment on 
page 99 ~ the best information I had. · 
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-I\1r. Rudd: I object to this asking of questions before the 
-witness is finished. 
The Court: That is a question of law, if there is a pro-
vision, and my recollection is there is a provision in there 
where if a citizen does not n1ake a return the taxing officer 
l1as the power to arbitrarily assess. 
By Mr. Christian: 
Q. And he can also summon us up there Y 
A. It may be done arbitrarily but the Department of Taxa-
tion does not make purely arbitrary assessments. 
By the Court: 
Q. You have the po,ver to require him to furnish you the· 
information? 
A. Yes, we have authority to issue any process that a Court 
might issue. Whether that is constitutional or not, I don't 
know but we have that authority and that is what was re-
sorted to, a threat of that before this information was given 
in this case. 
page 100 } :Nir. Christian: That completes our case. 
Mr. Rudd : We can dispense with the questions 
that I propose to ask Mr. Willis if you will agree and we can 
stipulate that the defendant in this case has no ritualistic 
ceremonial and no lodge system. 
The Court: Let the witness answer yes or no to that. 
CI-IARLES S. WILLIS, 
recalled by' the Commonwealth, testified further as follows: 
Examined by Mr. Rudd: 
Q. Isn't it a fact that the defendant in this case has no 
ritualistic ceremonial and no lodge system? 
.A. None that I know of. 
Q. You are the Secretary? 
A. Yes, sir. 
Q. If you had one you would certainly know it, wouldn't 
you? 
A. Yes. 
Q. There is no ceremony incident to initiation of a new 
member into your association, is there f 
A. No, sir, other than-
The Court: I think you have gone over that. 
~fr. Christian: I think we have initiation .. 
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page .101 ~ The Court: It is compulsory. You have g0ne 
over that. If he becomes a member of the Fire-
Department he automatically becomes a member of this asso-
ciation. 
Mr. Rudd: It is my purpose to show there is no ritual and 
no lodge system. · 
The Court: You have developed that. He said there is not. 
Mr. Christian: Then he went on and asked if there was 
any initiation and I think ~fr. Willis was going to confound 
him and say they do give him a party or something. 
Mr. Christian : Before the argument starts ''re want to ask 
your permission to put in the record p:1ge 736 of the Jour-
nal of the House covering the regular session of 1934 and 
the extra session of 1933, the fact as sho1vn that Senate Bill 
No. 170, referred to in my question to Mr. Morrissett; wa.s 
adopted by a vote of 81 to nothing, and on page 429 of the 
Journal of the Senate of those years it "ras shown the Bill 
was adopted by a vote of 27 to nothing and in each case the 
names of the Senators 'vho voted and of the members of the 
House who voted are recorded. There was a mo-
page 102 ~ tion to .reconsider in the Senate but it was re-
. jected, and unless it is admitted, which I assume 
Mr. Rudd would be willing to admit, we would like to have 
somebody testify that the Governor vetoed that Bill, but .you 
will admit he vetoed it? 
Mr. Rudd: Mr. Morrissett so testified. 
The Court : Mr. Morrissett testified the Governor called 
him in and consulted with him on that feature and he told 
him he thought the Bill was unconstitutional and it was vetoed. 
Mr. Christian : You "rill admit that also. 
Mr. Rudd: Yes, sir. 
l'he Court: Do you wish to have in the record that there 
were no votes cast against the Bill? . 
Mr. Christian: It was twenty-seven to nothing in one house 
and eighty-one to nothing in the other house. 
Mr. Dovell: It shows no votes in either house against the 
Bill. 
page 103 ~ AND BE IT FURTliER REMEMBERED, 
_ .. . and the Court doth hereby certify that the ex-. 
hibits mentioned in the said transcript, and in said order en-
tered herein on August 22, 1935, are marked as indicated in 
said transcript and order, 1vere filed with the evidence taken 
in the cause, and 1vere a part of the evidence before the Court, 
on which its judgment was based, and have been and hereby 
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ar·e made a part of·the record, to be transnutted to the Su.:. 
preme Court of Appeals, for use at the hearing on appeal, 
if a writ of error shall be granted herein, with the same ef-
fect as they 'vere used in this Court, instead of being copied 
into the record. 
AND BE IT FURTHER REMEl\IIBERED, That the de ... 
fendant, before the order and judgn1ent of August 22, 1935, 
was entered herein, objected to the same, and excepted 
thereto upon its entry, because of the rejection by said order 
of the claim of the defendant that its intangibles are owned 
indirectly by the State or the City of Richmond, and there.: 
fore exempt from taxation, and because of the rejection by 
said order of the claim of the defendant that the taxation of 
its intangibles, at the same time that those of fraternal bene-
ficiary societies are exempted from taxation, denies to de-
fendant the equal protection of the laws, as provided for by 
Section 1 of the Fourteenth Amendment of the United States 
Constitution, and also because the order allows recovery for 
1930 taxes, the claim of the Con1monwealth for which was 
contended by the defendant to be barred by the Statutes of 
Limitations. 
And the Court further certifies that this Bill of Exceptions 
of the defendant was tendered to it, after reasonable notice 
in writing, of the time and place thereof, to plain-
page 104 ~ tiff's counsel, as required by law, praying the 
same might be signed, sealed and made a part of 
the record, which is accordingly done this 23rd day of August, 
1935, and within the tin1e required by law. 
JULIEN GUNN, Judge. 
Transcript of Record. 
Teste: 
'V ALI{ER C. COTTRELL, Clerk. 
Fee for Transcript $25.00. 
I, Walker C. Cottrell, Clerk of the Circuit Court of the City 
of Richmond, do certify that the attorney for the plaintiff 
has had due notice of the intention of the defendant to apply' 
for this Transcript. · 
Given under my hand this. 3rd day of September, 1935. 
WALKER C. COTTRELL, Clerk. 
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page 105 ~ PLAINTIFF'S EXHIBIT' NO. 1. ·. 
Jan. 24, 1933. 
FirP.man 's Mutual Aid Assn., 
City Hall Annex, 
Richmond, Va. 
Gentlemen: 
Your corporation is exempt fron1 filing the State income 
return, but it would appear that you are not exempt from the 
tax on the intangible assets, such as n1oney, notes, bonds, et 
cetera, under the provisions of Section 435 of the Tax Code. 
Kindly let us have a statement showing the value of such in-
tangible assets as of Jan. 1, 1930, 1931 and 1932, or else let 
us have a copy of your trial balance as of those dates. 
The 1933 return of intangible personal property should be 
filed with your Commissioner of the Revenue before June 1, 
1933. 
Very truly yours, 
DEP ARTJ\fENT OF TAXATION. 
By: 
HTL*S H. T. LEAJ(E, Auditor. 
Plaintiff's Exhibit #1. 
page 106 ~ PLAINTIFF'S EXHIBIT NO. 2. 
Mr. H. T. Leake, Auditor, 
Department of Taxation, 
State Office Building, 
Richmond, Virginia. 
Dear Mr. Leake: 
February 2, 1933 .. 
' 
. i 
Replying to your letter of January 24th to Fireman's Mu-
tual Aid Association, the letter has been referred to me. I 
had hoped personally to investigate this n1atter, but. beyond 
a preliminary consideration which makes me feel that tenta-
tiyely you are correct in saying that the Association is liable 
to pay a tax on its intangble property, I have not been able 
to deal ·with it. I think before 've advise the Association to 
recognize the liability, an investigation ought to be made 
from a constitutional standpoint to see whether the Federal 
Constitution permits the differences of treatment provided 
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for in the State Constitution and in the State Statutee with 
· ·reference to the taxation of different kinds of property of 
different kinds of non-profit making corporations. Of course, 
incidentally, a thorough check ought to be made of the point 
· whether the statute is in precise accord with the proVisions 
of the Virginia Constitution, as I tentatively believe it is, and 
a study of the statute itself ought to be made. Mr. Parker is 
going to do all of this and 'vill advise the Association shortly, 
what are our final conclusions and whether they differ from my 
tentative view that the Association has to pay. Of course, it 
is entirely likely that even though he concludes that the mat-
ter is sufficiently doubtful to warrant litigation, the Associa-
tion will go ahead and pay, and raise its legal question by an 
application for refund. 
Yours truly, 
ADC ES A. D. CHRISTIAN. 
Received Feb. 4, 1933 Department of Taxation. 
Plantiff's Exhibit #2. 
page 107} PLAINTIFF'S EXHIBIT NO. 3. 
}Ir. A. D. Christian, Attorney, 
Atlantic Life Bldg., 
Richmond, Va. 
Feb. 3, 1933. 
In re: Fireman's Mutual Aid Association. 
1\lly dear Mr. Christian: . 
Acknowledgment is n1ade of receipt of your letter of the 
2nd instant, and I wish to advise that Mr. Morrissett has made 
a very careful study of the tax status of this and similar as-
sociations that are exempt from filing a State income return, 
but are not exempt under Sec. 435 of the Tax Code from a 
tax on their intangible assets and he has reached the conclu-
sion that such associations· are liable for this tax on their in-
tangible assets in the form in which they are. We have just · · 
settled a similar case that involved the Police Benevolent As-
sociation of Richmond and there have been other cases of a 
similar nature that have been settled in the same way. 
Mr. ~Iorrissett has struggled very hard over this matter 
to see that this class of non-profit corporations could not be 
exempted from this State tax, but the result was that he could 
, -- -
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not find any relief under the law for this exemption and con-
sequently the tax on the intangible assets had to be assesse~ .. 
We shall appreciate it if you will kindly let us have the 
information requested in our letter of Jan. 24th and then, of 
course, i.f you can show us that such assets are exempt from 
. tt:Qt&:tion under the State law we, shall be glad for you to do 
; 'SQ, bec:ause we would not want to tax a corporation of this 
kind .if it is possible to avoid it under the law. 
Very truly yours, 
DEPARTMENT OF TAXATION. 
By: H. T. LEAKE, Auditor. 
Plaintiff's Exhibit #3. 
page 108 ~ PLAINTIFF'S EXfiiBIT NO.4 .. 
Mr. A. D. Christian, Attorney, 
Atlantic Life Bldg., 
Richmond, V a. 
, March 7, 1933 .. 
In re : Firem.an 's Mutual Aid Association. 
My dear Mr. Christian: 
Referring to your letter of Feb. 2nd, 'vhich was acknowl-
edged under date of Feb. 3rd, please, be ,advised that we have 
not yet received the information in regard to the intangible 
assets of this non-profit corporation. 
Kindly let us have this information as soon as you can 
'¢onveniently do so in -order that the matter may be settled. 
· , Thanking you, we are 
Very truly yours, 
DEPARTMENT OF TAXATION, 
By: ................................. ' 
H. T. LEAKE, Auditor. 
Plaintiff's Exhibit #4. 
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page 109} PLAINTIFF'S EXHIBIT NO.5. 
FIREMAN'S MUTUAL AID. 
Mr. Leake: Col. ~fcAdams called to see me the other day 
about this. When we meet again let me tell you of his visit. 
Plaintiff's Exhibit #5. 
page 110} PLAINTIFF'S EXHIBIT NO. 6. 
State-Planters Bank & Trust Company, 
. Trust Department, 
Richmond, V a.. 
May 10, 1933. · 
'i 
In re: Fi1·eman's Mutual .A.id Association. · 
.,, 
Gentlemen: r • 
Referring to the conference that we had with one of your: 
representatives a short time. ago, please be advised that we 
have not yet received the statement showing the value of the 
intangible assets as of Jan. 1; 1-930, 1931 and 1 932, and we 
would like for you to kindly let us have this information as 
soon you can so that the n1atter may be closed. The 1933 
return of intangible personal property should be filed with the 
commissioner of the revenue by June 1, 1933. 
Very truly yours, 
DEPARTMENT OiF TAXATION, 
By: ................................. ' 
H. T. LEAI{E, Auditor. 
Plaintiff's Exhibit #6. 
page 111 ~ PLAINTIFF'S EXHIBIT NO. 7. 
FIREMAN'S MUTUAL AID ASSOCIATION. 
Col. Thos. B. McAdams, 
State Planters Bank & Trust Company, 
Richmond, Virginia. 
October 23, 1933. · · 
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1\'Iy dear Col. l\fcAdams : 
Some time ago you called to see me concerning the tax 
liability of the Firem.an's 1l1utual Aid Association. Since 
that date I have given this matter 1ny best consideration, 
with the result that I have been unable to find any provision 
of law on 'vhich I could base an opinion exempting the in-
tangible assets of this association fron1 State taxation as in-
tangible personal property. 
It becomes necessary, therefore, for rne to request the 
association to file 'vith me a statement giving the face value 
and the actual value of its intangible assets as of Jan nary 1st 
of each of the years 1930, 1931, 1932 and 1933. As the rate 
of taxation on bonds and notes is different from the rate 
applicable to money, the intangibles should be classified in 
the statement. 
It is very doubtful if the General Assembly could exempt 
these intangible assets from taxation under Section 183 of 
the Constitution of Virginia. Even if the General Assembly 
in 1934 attempts to enact such legislation, it is very clear 
that the legislation could not be made retroactive. It would 
be impossible for me to give an opinion in favor of the power 
of the General Assembly to exempt this property from tax-
ation, either retroactively or prospectively. 
In these circumstances,- therefore, I hope that you will 
cooperate with us in settling the matter at an early date. 
With all good wishes, I am 
Very truly yours, 
State Tax Commissioner. 
Plaintiff's Exhibit #7. 
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FIREMAN'S MUTUAL AlD ASSO. 
No answer req. 
Mr. C. H. Morrissett, 
State Tax Commissioner 
Department of Taxation 
Richmond, Va .. 
Dea.r Mr. Morrissett: 
October 24, 1933. 
''Your letter of October 23rd is being referred to our Treas-
Firemail's. Miltual Aid Asso~ v. Commonwealth. S9 
urer, Mr. James D. Patt-on, Jr., with the request that he give 
you the information desired as promptly as possible. 
'·'I am sorry to note that you feel the assets of this organi-
:zation, which operates solely for relief purposes, are subject 
to taxation. 1 ' 
Yours very truly, 
THOMAS B. McADAMS; 
President Fireman's Mutual Aid Association. 
McA.gfc. 
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page 113 } PLAINTIFF'S EXHIBIT NO. 9. 
Mr. James D. Patton, Jr., Treasurer, 
Fireman's Mutual Aid Association, 
Richmond, Virginia. 
My dear Mr. Patton: 
December 6, 1933. 
Referring to letter dated October 23rd addressed to Colonel 
Thomas B. McAdams by the State Tax Commissioner, we 
shall appreciate it very much if you will kindly let us· have 
the information requested in that le.tter in regard to the face 
value and the actual value of the intangible assets as of Jan-
uary 1st of each of the years in question. 
We are very anxious to settle the matter before the end of 
the year and we trust that it will be convenient for you to 
let us have this information promptly. 
Thanking you, we are 
Very truly yours, 
DEPARTMENT OF TAXATION, 
By: ............................... , ..... ' 
H. T. LEAKE, Auditor. 
HTL:MC 
Plaintiff's Exhibit #9. 
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page 114 ~ PLAINTIFF'S EXHIBIT NO.lO. 
Mr. James D. Patton,. Jr., Treasurer, 
Fireman's Mutual Aid Assn., 
Richmond, V a. 
Dec. 29, 1933. 
My dear Mr. Patton: , 
We have not yet received the information in regard to the 
value of the intangible assets as of Jan. 1, of each of the 
years in question, and we 'vould appreciate it very much if 
you will kindly let us have this information at once so that 
the matter may be settled. 
Thanking you, we are 
Very truly yours, 
DEPARTMENT OF TAXATION, 
By: ................................. , 
H. T. LEAKE, Auditor. 
HTL•s 
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page 115 ~ PLAINTIFF'S EXHIBIT NO. 11. 
FIREMAN'S MUTUAL AID ASSOCIATION, RICH-
MOND, VIRGINIA. 
Feb. 9, 1934. 
Feb. (2) 1934. 
Called on Mr. James D. Pa.tton, Jr., this A. M., who in 
turn referred me to Mr .. Henry Hotchkiss, president of the 
· Association. This gentleman seemed inclined to furnish the 
D·epartment with the information requested, stating, however, 
that he would first seek advice from counsel for the Asso-
~iation. Asked that I call again Monday. 
Feb. 5, 1934. 
Mr. Hotchkiss said this morning tha.t he was called out of 
town after our conversation Fridav and had not had time 
to give the· matter his attention. Requested that the thing 
be held over until Wednesday, stating that the Association 
Fireman's Mutual Aid Asso. v. Commonwealth. 91 
held a directors' meeting on Tuesday and this would give 
him a. chance to talk with ~lr. Andrew Christian, Counsel. . 
Feb. 7, 1934. 
Mr. Hotchkiss stated this morning that upon advice ·of 
Mr. Christian, the. Association would withhold any informa-
tion as to its assets until such time as the Legisla.ture had 
passed on· a pending bill, this bill, as I understand it, asking 
for a refund of the taxes paid by the Police Association and 
tending to exempt the Fireman's Association from assess-
ment. 
Unable to see the records or get any data as to the intan-
gibles owned on January 1, 1930, 1931 and 1932. 
WlVL S. HUGHES, Auditor. 
H:M 
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April 13, 1934. 
Mr. James D. Patton, Jr., 
Treasurer, Fireman's 1\rfutual Aid Association, 
Richmond, Virginia. 
~fy dear l\fr. Patton : 
On October 23, 1933, I addressed a communication to Col. 
Thos. B. lVIcAdams, then President of the Fireman's Muttta?· 
Aid Associa.tion, a copy of 'vhich communication I enclose. 
On October 24, 1933, Col. McAdams replied as follows: · 
''Your letter of October 23rd is being referred to our Treas.:. 
urer, Mr. James D. Patton, Jr., witl1 the request that l1c 
give you the information desired as promptly as possible. 
"I am sorry to note .tluit you feel the assets of this organi-
zation, which operates solely for relief purposes, are subject 
to taxation.'' 
A short time ago I was astounded when I was informed · 
that this information had never been furnished the Depart-
ment of Taxation. 
Unless the· necesary information is voluntarily furnished 
within five days from the date of this letter, I shall be conl-
pelled to proceed under Section 16 of the Tax Code of Vir-
ginia, which gives the State Tax Commissioner the po,ver to 
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issue writs and processes in all matters within his jurisdic-
tion in like manner as such power is vested in the courts. 
Very truly yours, 
Stute Tax Commissioner. 
En c. 
Received Apr. 14, 1934, Departn1ent of Taxation. 
Plaintiff's Exhibit #12. 
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Mr. C. H. Morrissette, 
State Tax Commissioner, 
Richmond, Virginia. 
April 18, 1934. 
In Re: Fireman's Mutual Aid Assn. 
Dear Sir: 
' Your letter of April 13th, addressed to Mr .• James D. Pat-
ton, Jr., has been taken up with the Board of Directors of 
the Association, and they have requested that I advise you that 
we will furnish you the information desired, and they have 
requested Mr. Patton and the writer to give you this infor-
mation at the earliest possible date. 
The object of this letter is to tell you that we will be pleased 
to give you this information, but I am not sure that I can get 
the information together before the 24th or 25th of this month .. 
I wanted you to know, however, that we are giving this our 
attention, and the information will be given to you at an early 
date. 
Trusting this meets with your approval, I beg to remain 
1\!GT/w 
Very truly yours, 
MORTO·N G. THALHIMER·, 
,Chairman Loan Committee, Fireman's 
Mutual Aid Assn. 
Received Apr .. 20, 1934, Department of Taxation .. 
Plaintiff's Exhibit #13. 
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page 118} PLAINTIFF'S EXHIBIT NO. 14. 
Mr. Morton G~ Thalhimer, Chairman) 
Loan Committee·, 
lt,ireman's Mutual Aid Association, 
Richmond, ;v a. 
My dear Sir: 
May 4, 1934. 
We duly received your letter of April 18th in reg~rd to fur-
nishing the information that we have requested in connection_ 
with the intangible assets for certain years owned by the 
Fireman's Mutual Aid Association, and as we have not yet 
received this information we thought it would be well to bring 
the matter again to your attention. We would like to settle 
it at. once· and shall appreciate your interest and co-operation 
with that end in view. 
Very tru_ly yours, 
DEPARTA1:ENT OF TAXATION, 
By: ................................. ' 
H. T. LEAKE, Auditor. 
Plaintiff's Exhibit #14. 
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Mr. C. H. Morrissette, 
State Tax Commissioner, 
Richmond, Virginia. · 
May 3,1934. 
In Re :-Fireman's Mut~tal .Aid Assn. 
Dear Sir: 
In further reference to our letter to you of the 18th ult._ 
we regret it has taken us more time to ~o back to the years 
referred to and get the information destred, than we antici-
pated. 
We are getting you this information now, however, with 
the cooperation of the Trust Department of the State Planters 
. 94 Supreme Court of Appeals of Virginia. · 
Bank and Trust Company, and hope to have it in your hands 
in the near future. 
We are writing you this letter so that you may know this 
matter is having our attention. 
Yours very truly, 
MORrroN G. TI-IALHIMER, 
Chairman Loan Committee, Fireman's 
Mutual Aid Assn. 
MGTjw 
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Mr. Morton G. Thalhimer, Chairman, 
Loan Committee, · 
Fireman's Mutual Aid Association, 
Richmond, Virginia. 
My dear Mr. Thalhimer: 
~Iay 7, 1934. 
Your letter of the 3rd instant, in relation to the Firemam/s 
Mutual Aid Society, has been received. Your previous mes-
sage was also received. . 
It is noted that the information will be furnisbed as soon 
as practicable. 
Let me say in this connection that if we were to follo\v 
our own incinations, we would not assess this property for 
taxation; but the property is plainly taxable under the Con-
stitution, and we are bound by the~Oonstitution. If anyone 
is to be blamed in the matter, the blame must rest on the. 
Constitution and not on the tax authorities. 
Very truly yours, 
State Tax Commissioner. 
Plaintiff's Exhibit #16. 
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Mr. C. H. Morrissett, 
State Tax Commissioner, 
Richmond, Virginia. 
May 26, 1934. 
In Re : Fire'»UJ!n 's Mutual Aid .A.ss·n. 
Dear Mr. Morrissett: 
Answering your several communications on this subject", 
we beg to furnish you the information requested: 
January 1, 1930 
Mortgage Notes in default, Prin-
cipal and/or interest, $36,-
400.00 
First Mortgage Notes at 100% 
Cash 
January 1, 1.[)31 
Mortgage Notes in default, Prin-
cipal and/ or interest, $38,-
900.00 
First Mortgage Notes at 100% 
Cash 
~1 at11ua1·y 1, 1932 
l\Iortgage Notes in default, Prin-
cipal and/or interest, $63,-
190.00 
1\tiortgage Notes at 100% 
Cash 
January 1, 1933 
Mortgage Notes in default, Prin-
cipal and/or interest, $61,-
565.44 
First Mortgage Notes at 100% 
Cash 
Fair Value 
$ 23,000.00 
207,750.00 
None 
$ 25,500.00 
218,600.00 
230,750.00 
75.oo 244,10o.oer 
$ 37,350.00 
206,000.00 
None 
$ . 37,220.00 
204,712.39 
243,350.00 
2, 782.68 241,932.39 
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J awuary 1, 1934 
1\{ortgag·e Notes in default, Prin-
cipal and/or interest, $59,-
340.00 
First Mortgage Notes at 100% 
Cash 
$ 36,100.00 
236,179.08 
1,086.40 272,279.08 
Trusting this is the information yon desire, 
Very truly yours, 
MORTON G. THALHIMER, 
Chairman Loan Oornmittee, Fireman's 
Mutual ·Aid Assn. 
MGT/w 
Billed 5/28/34. 
w. J.P. JR . 
. Plaintiff's Exhibit #17. 
Received May 28, 1934, Department of Taxation. 
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Mr. Morton G. Thalhimer, 
Chairman Loan Committee, 
1013 E. Main St., 
Richmond, Va. 
1\1ay 28, 1934. 
·1\{y dear Mr. Thalhimer: 
Acknowledgment !s made of receipt of your letter of the 
26th instant in 'vhich you have furnished the information as 
to the value of the intangible assets of this corporation as of 
Jan. 1st of each year beginning with the year 1930. 
The department will proceed to make the assessments each 
year up to the year 1934, and ·we are enclosing a 1934 blank 
in order that you may report the intangible assets as of ,Jan. 
1, 1934, on this blank and then file it 'vith the commissioner 
of the revenue before July 1st. 
The assessment for the year 1934 should come through the 
office of· the conunissioner of the revenue .. · 
Fireman's Mutual Aid Asso. v. Commonwealth. 97 
Thanking you very much for your interest and co-opera-
tion, we are 
Very truly yours, 
DEPART~IENT OF TAXATION, 
By: ............................ , 
H. T. LEAKE~ Auditor. 
0. K. 
W. J.P., JR. 
Plaintiff's Exhibit #18. 
page. 123 } PLAINTIFF'S EXHIBIT NO. 19. 
CERTIFICATE OF INCORPORATION 
OF 
"'FIRE·MAN'S J\IIUTUAL AID ASSOCIATION, OF THE 
CITY OF RICHMOND·.'' 
THIS IS TO CERTIFY that we do hereby associate our-
selves to establish a corporation under and by virtue of the 
provisions of an act of the General Assembly of the State of 
Virginia entitled ''Au Act Concerning Corporations'', which 
became a law on the 21st day of May, 1903, for the purpose 
and under the corporate nam·e hereinafter mentioned, and to 
that end we do, by this our certificate·, set forth as follows : 
a NAME: 
The name of the corporation is to be "Fireman's Mutual 
.Aid Association, of the City of Richmond''. 
b PRINCIPAL OFFICE: 
Its principal office iu this State is to be located at Rich-
mond, Virginia. 
c PURPOSES: 
The purposes for which it is formed are to provide an 
assessment upon its active· members, and a fund for defray-
ing the funeral expenses of deceased members of the Fire 
Department and the Fire-Alarm Department of the City of 
Richmond, Virginia, and the wives of such members and also 
to accumulate a fund in order to provide by way of pension 
for the maintenance and support of those members of the 
Fire and Fire-Alarm Departments of the City of Richmond, 
Virginia, who after honorable service in the said departments, 
98 Supreme Court of Appeals of Virginia. 
shall be retired therefrom by reason of sickness, old age,. 
wounds and other infirmities. 
d Number of Directors: "Five." 
e OFFICERS AND DIRECTORS: 
The names and residences of the officers and directors who, 
unless sooner changed by the members, are, for the first year, 
to manage the affairs of the corporation are as follows : 
Plaintiff's Exhibit #19 (pages 123-135). 
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Name 
Name 
J as. R. Sheppard, 
Carlton McCarthy, 
L. S. Jones, 
Office 
President, 
Vice-President, 
Secretary, 
Residence 
1·614 West Grace St. 
1302 Park A venue 
1 West Cary Street. 
All of the above are of the City of Richmond, Va. 
Name 
,James R. Sheppard 
Carlton McCarthy, 
John H. Frischkorn, 
John J. Lynch, 
Joseph L. Levy, 
DIRECTORS. 
Residence 
1614 West Grace Street. 
1302, Park A venue. 
2008 Jefferson Park. 
600 North 22nd Street. 
2202 West Grace Street. 
All of the above are of the City of Richmond, Va. 
f The period of duration of this corporation is unlimited .. 
,q REAL ESTATE: 
The amount of real estate to which the holdings of the cor-
poration at any time are to be limited is not to exceed one 
acre in the City of Richmond, or one hundred acres anywhere 
else in this state. 
h The Corporation and its Directors to take such action as 
may be necessary and proper to carry out the object for which 
the corporation is formed. 
Given under our hands this 14th day of February, 1912. 
JAMES R. SHEPPARD, 
JOHN M.ANN, JR., 
L. S. JONES. 
- -------- --~ 
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City of Richmond, to-wit: 
I, Alf. H. McDowell, a notary public in and for the City. 
and State aforesaid, do certify that James R. Sheppard, John 
Mann, Jr., and L. S. Jones whose names are signed to the 
foregoing writing·, bearing date on the 14th day of February, 
1912, have acknowledged the same before me in my City afore-
said. 
Given under my hand this 14th day of F-ebruary, 1912. 
ALF. II. McDOWELL, N. P. 
My commission -expires 24th day of October, 1914. 
Virginia: 
In the Chancery Court of the City of Richn1ond. 
The foregoing certificate of incorporation of the Fir-eman's 
Mutual Aid Association of the City of Richmond 'vas pre-
sented to me, Daniel Grinnan, Judg-e of the Chancery Court 
of the City of Richmond, in term time, and having been 
examined by me, I now certify that the said certificate for 
incorporation is, in my opinion, signed and acknowledged in 
accordance with an act of the General Assembly of Virginia 
entitled" An Act Concerning Corporations", which became a 
law on the 21st day of ~:Iay, 1903, and I have ascertained and 
hereon certify that the persons signing and acknowledging 
the said certificate ar-e of good moral character, and suitable 
and proper persons to be incorporated for the purpose set 
forth in the said certificate. 
Given under my hand 14' day of February, 1912. 
DANIEL GR.I.NNAN. 
page 126} COl\f~IONWEALTI-I OF VIRGINIA. 
DEPARTJ\:fENT OF THE STATE CORPORATION 
COMl\fiSSION. 
CITY OF RICHMOND, 14th day of February, 1912. 
The accompanying certificate for incorporation, together 
with a receipt showing payment of the charter fee required 
by law, having been presented to the STATE CORPORA-
TION COMMISSION by Jam·es R .. Sheppard, John Mann, 
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Jr., and L. S. Jones and the lion. Daniel Grinnan, Judge of 
the Chancery Court of City of R.ic.hmond, having certified 
that the said persons signing said certificate are of good moral 
character and suitable and proper pQrsons to be incorporated 
for the purposes therein set forth, and that the said certifi-
cate has been signed and acknowledged by said applicants 
in accordance with law, the State Corporation Commission 
having examined said certificate, now declares that the said 
applicants have complied with the requiren1ents of law, and 
have entitled themselves to a charter, and it is therefore 
ordered that they and their associates and successors be, and 
they are, hereby made and created a body, politic and cor-
porate, under and by the name of FIRE::t\-IAN'S MUTUAL 
AID ASSOCIATION OF TIIE CITY OF RICH::t\-IOND upon 
the terms and conditions, and for the purposes set forth in 
said certificate, to the same extent as if the same were now 
herein transcribed in full (pursuant to the provisions of an 
Act of the General Assembly of Virginia, entitled ''An Ac.t 
concerning corporations", which becan1e a•law the 21st day 
of May, 1903) and with all the powers and privileges con-
f~rred and subject to all the conditions and restrictions im-
posed by law. 
And said certificate, ·with this order, is hereby certified 
to the Secretary of the Con1n1onwealth for record. 
(Seal) 
R. T. Wilson, Clerk. 
ROBERT R. PRENTIS, 
Chairman. 
COM!tiONWEALTH OF VIRGINIA, 
Office of Secretary of the Con1n1011\vealth. 
In the CITY OF RICHMOND, the 14th day of Februarv,. 1912. . . 
The for~going charter of Fireman's l\Iutual Aid Associa-
tion of the city of Richmond was this day received a.nd duly 
recorded in this office and is hereby certified to the Clerk 
of the Chancery Court of Richmond according to law. . 
Virginia: 
B. 0. ,JA~IES, 
Secretary of the Commonwealth. 
In the Clerk's Office of the Chancery Court of Richmoncl 
the 15th day of February, 1912. 
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The foregoing charter and certificate. of the Secretary of 
the Common,vealth thereon was this day received, and duly 
r.ecorded. 
Teste: 
CHAS. 0. SA VILLE, Clerk. 
page 127 } CERTIFICATE OF AMEND1'IENT OF CHAR-
TER OF FIREMAN'S MUTUAL 
.AID ASSOCIATION· OF THE 
CITY OF RICHMOND. 
I, James R. Sheppard, President Fireman's Mutual Aid 
Association of the City of Richmond, do hereby certify 'that 
at a meeting held in, the City of Richmond, May 3rd, 1912, 
of the original incorporators, officers and surviving directors 
as shown in the charter of this corporation, John J. Lynch, a 
director, having sinc-e died, all of the incorporators, officers 
and surviving directors being present, the following reso-
lution was unanimously adopted: 
''It being found to the. best interests of this corporation, 
before organizing under its charter, that an amendment be 
secured changing clauses '0', 'D' and 'lf', be it resolved that 
said clauses be amended so that they wil] read in full as fol-
lows: 
0.-' The purposes for which it is formed are to provide 
an assessn1ent upon its ac.tive n1mnbers to accumulate a fund 
in order to provide by way of pension for the maintenance and 
support of those members of the Fire and Fire-Alarm De-
partments of the City of Richmond, Virginia, who, after 
honorable service in the said departments shall be retired 
therefrom by reason of sickness, old age, wounds and other 
infirmities. 
The objects set forth in this section are to be carried out 
as soon as deemed practical by the Board of Directors of the 
association.' 
D.-'Number of Directors.-There shall be eleven directors 
as follo,vs: Five to be elected fom the life members of the 
association and four to be elected from the active members 
of the association, and these with the Chief Engineer of the 
Fire Department, and the Secretary of the Fire Department, 
by virtue of their offices, shall be directors in the association, 
shall constitute the Board of Directors. 
Supreme Court of Appeals of Virginia. 
. The life and active members of the board of 
page 128 ~ directors are to be elected at the annual meet-
ing of the association, which shall be provided for 
in the by-laws of the association. Each con1pany in the Rich-
mond Fire Department may send two of its members to the 
annual meeting of the association to represent it and cast 
a vote for the directors to be elected, and in this connection, 
the Fire-Alarm Department shall be considered a Company.' 
H.-' The corporation and its directors are authorized to 
take such action as may be necessary and proper to carry 
out the objects for which it is incorporated and shall be au-
thorized and empowered to accept or receive by bequest, gift, 
donation, or otherwise, grants of any money, real estate or 
other valuable property.' 
I further certify that the minutes of this n1eeting of in-
corporators, officers and directors, was duly entered upon the 
records of the corporation. · 
IN TESTIM01\Ty WHEREOF, I hereunto sign my name as 
President of the corporation under its official seal, attested 
by its Secretary, this 14th day of May, 1912. 
(Seal) 
Attest: 
J..J. S. JONES, Secretary. 
page 129 ~ State of Virginia, 
JAMES R. SHEPPARD, 
President. 
City of Richmond, to-wit : 
I, Alf. H. McDowell, a notary public in and for the City 
and State aforesaid, do certify that James R. Sheppard, 
President, and L. S. Jones, Secretary, respectiv·ely, of Fire-
man's Mutual Aid Association of the City of Richmond, whose 
names are signed ·to the foregoing writing bearing date on 
the 14th day of May, 1912, have acknowledged the same before 
me in my City aforesaid. 
Given under my hand tl1is 14th day of ~fay, 1912. · 
ALF,. H. MoDOWELI.i, 
Notary Public. 
My Commission expires 24th day of October, 1914. · 
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page 130 ~ COMMON,VEALTH O:B., VIRGINIA 
DEPART1\1ENT OF THE STATE CORPORATION 
COl\[~IISSION 
CITY O:B., RICIIl\iOND, 14th day of May, 1912. 
The accompanying- certificate for an a1uendn1ent to the char-
ter of the FIREl\IAN'S 1\IUTUAL AID ASSOCIATION OF 
THE CITY OF RTCIIl\fOND, increasing the number of di-
rectors from five to eleven and enlarging its po,vers, made in 
accordance with law, by J an1es ll. Sheppard, President of said 
Company, under the seal of said corporation, attested by L. S. 
Jones, its Secretary, and duly acknowledged by them, having 
been presented to the State Corporation Comn1ission, and the 
fee, if any, required by law upon said anwndment having been 
paid, the State Corporation C01nn1ission, having· examined 
said certificate, now declares that the said corporation, the 
FIREl\·IAN'S l\rfUTUAL AID ASSOCIATION OF THJ1J 
CITY OF RICHJYIOND has con1plied with the requirements of 
law, and is entitled to the amendment or alteration of its 
charter set forth in said certificate. .A.nd it is therefore ordereci 
that the charter of the :F'IR.E:WIAN'S MU~rUAL AID ASSO-
CIATION OF THE CITY OF RICHl\IIOND a corporation 
created by State Corporation Con1n1ission, be and the same is 
a1uended and altered in the n1anner and for the purpose set 
forth in said certlfieate, to the same extent as if the san1n 
were now herein transcribed in full, pursuant to the pro-
visions of an act of the General Assembly of Virg·inia, en-
titled ''An .Act concerning corporations'', which became a 
law the 21st day of l\1ny, 190:3. 
And said certificate, with this order, is hereby certified to 
the Secretary of the Comnwnwealth for record. 
(Seal) ROBERT R .. PRENTIS, Chairman. 
R. T. WILSON, Clerk. 
COl\I~ION,VEAL~rH 01~ VIRGINIA.: 
. Office of Secretary of the Comn1onwealth. 
In the CITY OF RICI-IlVfOND, the 14th day of l\fay 1912. 
The foregoing mnendment to the charter of Fireman's Mu-
tual Aid Association of the City of Richn1ond was this day re. 
ceived and duly recorded in this office and is hereby certified to 
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the Clerk of the Chancery Court of Richmond according to 
law. 
VIRGINIA: 
B. 0. JAMES, 
Secretary of the Commonwealth. 
In the Clerk's Office of the Chancery Court of Richmond the 
15th day l\1:ay 1912 . 
. The foregoing charter a1nendment and certificate of the Sec-
retary of the Commonwealth thereon was this day received, 
9-uly recorded, and certified to the Clerk of the State Corpo-
ration Commission. 
Teste: CHAS. 0. SA VILLE, Clerk. 
page 131 ~ CERT~FICATE OF AMENDMENT OF THE 
CHARTER OF FIRElVIAN'S lVIUTUAL 
AID ASSOCIATION OF THE CITY 
OF RICHMOND. 
It being found desirable to amend the charter of Fireman's 
Mutual Aid Association of the City of Ricluuond, th~s certifi-
cate is made by James. R. Sheppard, its President, under the 
seal of the corporation attested by L. S. Jones, its Secre-
tary, and sets out as follows: 
(1) That on the 14th day of June 1917, there was held at 
the office of the corporation in the City of Richmond a meet-
ing of the Board of Directors of the Association, at which 
meeting more than a majority of the directors were present 
and voting, and the following resolution was unanimously 
adopted: 
"WHEREAS it is found that the charter of this corpora-
tion restricts its benefit to those members of the Fire Depart-
Inent and Fire-Alarm Department of the City of Richmond 
who, after honorable service in said departm~nts, shall be re-
tired therefrom by reason of sickness, old age, 'vounds, and 
other infirmities; and 
WHER"EAS, it is found to be to the interest of the corpo-
ration to extend these benefits under certain conditions. 
THER.EFORE BE IT RESOLVED that clause (C) of the 
charter of this corporation, as amended, be further amended 
to read as follows~ 
Fireman's Mutual Aid Asso. v. Commonwealth. 105 
'The purposes for 'vhich it is formed are to provide an as-
sessment upon its active members to accumulate a fund in 
order to provide by way of pension for the maintenance and 
support of those members of the Fire and Fire-Alarm Depart-
ments of the City of Richmond, Virginia, who, after honor-
able service in the said departments, shall be retired there-
from by reason of sickness, old age, wounds, and other infirmi-
ties, and that the Board of Directors, in their 
page 132 ~ discretion, ·may be authorized to extend these 
benefits where found necessary to the widow of 
a deceased n1ember, or, if there be no widow, then to the next 
of kin dependent upon him for support.' 
BE IT FURTHER RESOLVED that a meeting of the mem-. 
hers of this Association be called to be h~ld on the. 16th day 
of July 1917, for the purpose of considering the foregoing 
proposed resolution of the directors. 
( 2) On the 16th day of July 1917, in pursuance of due and 
legal notice given to all members of the corporation having 
voting· power, a meeting was held in the City of Richmond, 
at which more than a majority of the members of the corpo-
ration having voting· power 'vere present and voting. "The 
foregoing resolution of the directors was submitted in terms 
and ratified by a vote of more than a majority of the members 
of the corporation having voting power. 
IN TESTilVIONY WHEREOF, I hereunto sign my name as 
President of the corporation, under its corporate seal attested 
by its Secretary, at Richmond, this 30th day of July, 1917. 
J. R. SHEPPARD, President. 
Attest: 
L. S. eJONES, Secretary. 
pag·e 133 } STATE OF VIRGINIA, 
City of Richmond, to-wit : 
I, Wm. Breeden, a Notary Public in and for the City and 
State aforesaid, do certify that J. R. Sheppard, Presldent, 
and L. S. Jones, Secretary, whose names are signed to the . 
·writing above, bearing date on the 30th day of July, 1917, have 
acknowledged the same before me in my City and State afore-
/ said. 
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}fy term of office expires on the 17th day of November, 1918 .. 
Given under my hand this 30th day of July,. 1917. 
\V~L BREEDEN, 
Notary Public. 
page 184 ~ COlVIMONvVEALTII OF VIR.GINIA 
DEP AR·T~IENT OE, THE STATE CORPORATION 
COlVI~IISSION 
CITY OF RICH~IOND, 8th day of Aug11st, 1917. 
The accompanying certificate for an amendn1ent to the char-
ter of the Firen1an's 1\!Iutual Aid Association of the City of 
Richtnond, signed in accordance with law, by J. R. Sheppard, 
its President, under the seal of the corporation, attested by 
L. S. Jones, its Secretary, and duly acknowledged by them, 
having been presented to the State Corporation Commission 
and the fee, if any, required by law having been paid, the State 
Corporation Commission having exan1ined said certificate, 
now-declare that the Firen1au's lVIutual Aid Association of the 
City of Richmond, has con1plied with the requirements of law, 
and is entitled to the amendment or alteration of its charter 
set forth in said application. Therefore, it is ordered that 
the charter of the Fireman's ~{utual Aid Association of the 
City of Richmond, a corporation created by State Corporation 
Commission, be and the san1e is amended and altered in the 
manner and for the purposes set forth in said certificate, to 
the same extent as if the said application \vere now herein 
transcribed in full. 
The said certificate, with this order, is hereby certified to the 
Secretary of the Commonwealth for record. 
(Seal) C. B. GARNETT, Chairman. 
R. T. WILSON, 
Clerk of the Comtnission. 
COMMONWEALTH OF VIRGINIA: 
Office of the Secretary of the Conunonwealth: 
In the CITY OF RICH~fOND, the 8th day of August, 1917. 
The foregoing amendment of the charter of Fireman's ~{u-
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tual Aid Association of the City of Richmond was this day 
received and duly recorded in this office and is hereby certi-
fied to the Clerk of the Chancery Court of Richmond accord-
ing to law. 
VIRGINIA: 
B. 0. JAMES, 
Secretary of the Commonwealth. 
In the Clerk's Office of the Chancery Court of Richmond 
the 13th day of August, 1917. 
The foregoing charter amendment and certificate of the S€c-
retary of the Commonwealth thereon was this day receive«, 
duly recorded and certified to the Clerk of the State Corpo-
ration Commission. 
Teste: CHAS. 0. SA VILLE, Clerk. 
·page 135 ~ COM~IONWEALTH OF VIRGINIA 
DEPARTMENT OF THE STA'l'E CORPORATION 
COMMISSION 
I, N. W. Atkinson, Clerk of the State Corporation Commis-
sion, do hereby certify that the foregoing is a true copy .of 
Certificate of Incorporation of FIREMAN'S JVIUTUAL AID 
ASSOCIATION OF THE CITY OF RICHJVIOND, issued by 
this Departmen~ and certified for record to the Secretary o±: 
the Commonwealth on the fourteenth day of February, 1912; 
and of an a1uendment thereto, similarly issued and certified 
for record on the fourteenth day of }\!fay, 1912, and of a fur.., 
ther amendtnent thereto, shnilarly issued and certified for 
record on the eighth day of August, 1917. 
I FURTHER. CE·RTIFY, That the originals have been duly 
returned to this office and arc now filed and preserved as per-
manent records .. 
IN TESTIMONY "\\THER.EOF I hereunto set my hand 
and affix the Official Seal of the State Corporation Commis-
sion, at Richmond, this 15th day of 1\iay, A. D. 1935. 
(Seal) N. W. ATKINSON, 
Clerk of the Commission. 
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page 136 ~ EXIDBIT NO. 20 (DEFENDANT). 
Page 198 and 199 of Records of Board of Fire Com. 
Page 198 
A regular n1eeting· of the Board of Fire Commissioners 
was held in their room in the City Hall, on Thursday October 
5th, 1911 at 8 o'clock P. 1\L 
Present :-Charles F. Taylor, President, and ~Iessrs. Geo. 
E. C'ary, Chas. Keppler, Robt. Lecky, Jr., John Mann, Jr. 
and Stanl~y B. Tyler. 
Pag·e 199 
Chief Joynes submitted to the Board a check for $25.00 
from P. G. Kelly Company, which he had donated to the Fire 
Department, and asked for instructions concerning the same. 
-On motion of Mr. Leckv the Secretary ·was directed to re-
turn the check to the P. G." Kelly Co., stating that the Fire De-
partment at present has no fund to which such donations could 
be credited. 
On motion of Mr. Tyler, the· Board ordered that a Commit-
tee of four, including· the President of the Board, be appointed 
to prepare and present to the next State Legislature, the draft 
of an act to provide for the establishing a Pension or Benevo-
lent Association in the Fire Department.-The President ap-
pointed J\IIessrs. 1\{ann, Tyler, Gary, and in accordance \vith 
the resolution, the President is included on the Committee .. 
l\fr. Tyler refused to act as Chairman. 
Defendant's Exhibit #20. 
pag·e 137 ~ EXHIBIT NO. 21 (DEFENDANT). 
Page 225 and 226 of Records of Board of Fire Com. 
Page 225 
A Special meeting of the Board of Fire Commissioners was 
held in their-in the City Hall, on ~Ionday May 13th, 1912 at 
8 :30 o'clock P. 1\L 
Fireman's Mutual Aid Asso. v. Commonwealth. 109 
Present.-Charles F. Taylor, President, and J.\IIessrs. W. D. 
Franklin, L. C. Jenkins, Chas. Keppler, Robt. Lecky, Jr., John 
Mann, Jr., and Stanley B. Tyler. Also the following Direc-
tors of the Fireman's Mutual Aid Association; J. R. Shep-
pard, Carlton McCarthy, J. L. Levy and Jno. H. Frischkorn, 
''rho were present by invitation of the Board, for the purpose 
of conferring with the Board relative to matters of mutual 
interest between the Fire Department and the said associa-
tion. 
Page 226. 
The Board then went into -conference with the Directors of 
the Fireman's Mutual Aid Association concerning certain ac-
tion to be taken by the Board of Fire Commissioners relative 
to members of the Fire and Fire Alarm Departments becom-
ing members of the said association, and after carefully dis-
cussing all phrases of the proposed action, the following pa-
per presented by the Board of Directors of the Fireman's 
~futual Aid Association, was unanimously adopted by the 
following recorded vote.-Ayes.-W. D. Franklin, L. C. Jen-
kins, Chas. J{eppler, Robt. Lecky, Jr., John Mann, Jr., Stan-
ley B. Tyler, and Chas. F. Taylor, President; and the Secre-
tary was directed to have the proper forms printed for use in 
accordance with the following: 
Defendant's Exhibit #21. 
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Form for N e'v }I embers to sign. 
from Page 226 of R·ecords. of Fire Com. 
Richmond, Va., ......... . 
In accordance with an act passed by the General Assem-
bly of Virginia, and approved on the 14th day of March 1912, 
and being desirous of becoming a beneficiary of the provisions 
of the said act; I, the undersigned, in making application to 
110 Supreme Court of Appeals of Virginia~ 
become a member of the Fire or ·Fire-Alarm department of 
the City of Richmond, Va., do hereby pledged myself to im-
mediately present my application for membership of the Fire-
man's Mutual Aid Association of the City· of Richmond, and 
to abide by the rules and regulations governing the said asso-
ciation; and further: 
.1.-I pledge myself to pay into the treasury of the said Fire-
man's Mutual Aid Association of the City of Richmond, the 
sum of TEN DOLLARS ($10.00) per month for the first year 
of my service, and ·FIVE DOLLARD ($5.00) per month for 
the second and third years o£ my service. 
2.-I further pledg·e myself to pay into the treasury of the 
said Fireman's Mutual Aid Association of the Citv of Rich-
mond, after my third year of service, such a sum per month 
for dues as shall be prescribed by the said Fireman's Mu-
tual Aid Association of the City of Richmond. 
(Signed) 
Witness: .............. . 
(Form for members to be re-elected to sign.) 
Richmond, Va ........... . 
In accordance with a act passed by the General Assembly 
of Virginia, and approved on the 14th day of 1\{arch, 1912; I 
................ in making application for re-election in the 
Richmond Fire or Fire Alarm Department, of the City of 
Richmond, V a., pledg·e myself to immediately become a mem-
ber of the Fireman's Mutual Aid Association of the City of 
Richmond, and to abide by the rules and regulations govern-
ing the said association; and further, I pledge myself to pay 
into the treasury of the said Fireman's l\1:utual Aid Associa-
tion of the City of Richmond, such sum per month for dues 
as shall be prescribed by the ~aid Fireman's Mutual Aid As-
sociation of the City of Richmond. 
(Signed) 
Defendant's Exhibit #22. 
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page 139 ~ EXHIBIT NO. 23 (DEFENDANT). 
Page 227 and 228 of Records of Board of Fire Com. 
Page 227 
A regular meeting of the Board of Fire Commissioners was 
held in their room in the City Hall on ~:I on day June 3rd, 1912, 
at 8 o'clock P.M. 
Present.-Char.les F. Taylor, President, and Messrs. W. A; 
Cheatwood, W. D. Franklin, L. C. Jenkins, Chas. l{eppler, 
Rob't Lecky, Jr., John ~:lann, Jr., and Stanley B. Tyler. 
Page 228 
It was the sense of the Board that the Sooretary of this· 
Department be authorized to act as Secretary for the ·Fire-
man's Mutual Aid Association of the City of Richmond. · 
Defendant's Exhibit #23. 
page 140 ~ EXHIBrr NO. 24 (DIDFENDANT). 
Page 276 of Records of Board of Fire Com. 
Richmond, V a., ~Iay 5th, 1913 . 
.A.~ Regular n1onthly meeting of the Board of Fire Commis· 
sioners was held in their room in the City Hall, on Monday 
~fay 5th, 1913, at 8 o'clock P. M. 
Present :-Charles F. Taylor, President, and l\iessrs. W. A. 
Cheatwood, W. D. Franklin, L. C. Jenkins, Chas. l{eppler, 
Rob't Lecky, Jr., John ~Iann, Jr., and Stanley B. Tyler. , 
Chief Joynes submitted a letter he had received from Mr. 
Geo. Cole Scott, in which was enclosed a check for $50.00 for 
the Fireman's Pension Fund, and thanking the department 
for assistance rendered in extinguishing a. fire at his home 
in Henrico County. The letter was read and together with 
the check was turned over to the Fireman's Mutual ·Aid As-
sociation. 
Defendant's Exhibit #24. 
(See MS Record for Exhibits Nos. 25, 24A, 25B and 26.~ 
,.Cieri{.) 
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EXHIBIT NO. 27 (DEFENDANT). 
·page 145 ~ October 16, 1934. 
Fireman's Mutual Aid Assn., 
0/o Mr. ~lorton G. Thalhimer, 
1013 East Main St., 
Richmond, Va. 
Gentlemen: 
As result of an audit by the Department of 
Taxation, you have been assessed with taxes, pen-
alty and interest in the sum of . . . . . . . . . . . . . . . . $1,215.23. 
bill for which was sent you on June 11, 1934. 
By our failure to pay within 60 days from 
date of notice, the tin1e prescibed by law, you are 
chargeable with interest at the rate of 6% per an .. 
num from due date to date of payment, amounting 
to. . . . . .................................... . 
making a total now due of. . . . . . . . . . . . . . . . . . . . . $:tr---
You have heretofore been notified of this assessment, and 
unless settlement is made within ten days from this date, your 
bill will be placed in the hands of a Special Agent for appro-
priate action to enforce payment. 
I trust that you will make it unnecessary for me to take this 
unpleasant step, by forwarding at once a check to John M. 
~urcell, Treasurer of Virginia, Richmond, Va. 
Yours very truly, 
E. R. C0~1:BS, Comptroller. 
·In reply please refer to: 
1934 Result of Audit page 39c-5. 
Tax year 1933~ 
Defendant's Exhibit #27 (pages 145-148). 
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COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF FINANCE 
COMPTROLLER'S OFFICE 
· RICHMOND 
page 146} 
Fireman's Mutual .Aid Assn., 
C/o Mr. lVIorton G. Thalhimer, 
1013 East Main St., 
Richmond, V a. 
Gentlemen: 
09tober 16, 1934. 
As result of an audit by the Department of Tax-
ation, you have been assessed with taxes, penalty 
and interest in the sum of ............ ·...... . . . . $1,216.75 
hill for which was sent you on June 11, 1934. 
By your failure· to pay within 60 days from date 
of notice, the time preseribed by law, you are 
chargeable with interest at the rate of 6% per an-
num from due date to date of payment, amounting 
to. . . . ..................................... . 
making a total now due of. . . . . . . . . . . . . . . . . . . . . $ib----
You have heretofore been notified of this assessment, and 
unless settlen1ent is made within ten days from this date, your 
bill will be placed in the hands of a Special Agent for ap-
propriate action to enforce payment .. 
I trust that you will make it unnecessary for me to take 
this unpleasant step, by forwarding at once a check to John 
J\L Purcell, Treasurer of Virginia, Richmond, V a. 
Yours very truly, 
E. R. COMBS, Comptroller. 
In reply please refer to: 
1934 Result of Audit, page 39c-4. 
Tax year 1932. 
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COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF FINANCE 
COMPTROLLER'S OFFICE 
RICHl\tiOND 
page 147 ~ 
Fireman's ~{utnal Aid Assn., 
0/o Mr. Morton G. Thalhimer~ 
1013 East Main St.; 
Richmond, Va. 
Gentlemen: 
October 16, 1934 .. 
As result of an audit by the Department of Tax-
ation, you have been assessed with taxes, penalty 
and interest in the sum of. . . . . . . . . . . . . . . . . . . . . . $1,220.65 
bill for which. was sent you on June 11, 1934. 
By your failure to pay within 60 days from date 
of notice, the time prescribed by law, you are 
chargeable with interest at the rate of 6% per an-
num from due date to date of" payment, amounting 
to ... _ .. _ .................................... . 
making a total now due of . . . . . . . . . . . . . . . . . . . . $:h----
. You have heretofore been notified of this assessment, and 
unless settlement is made within ten days from this date, your 
your bill will be placed in the hands of a Special Agent for 
appropriate action to enforce payment. 
I trust that you will make it unnecessary for me to take 
this unpleasant step, by forwarding at once a check to John 
M. Purcell, Treasurer of Virg·inia, Richmond, Va. 
Yours very truly, 
E. R .. COl\!BS, Comptroller. 
In reply .please refer to : 
1934 Result of Audit, page 39c-3. 
Tax year 1933. 
page 148 ~ October 16, 1934. 
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Fireman's ~Iutual Ai(l Assn., 
C/o Mf~· Morton G. Thalhimer, 
1013 East Main St., 
Richmond, Va. 
Gentlemen: 
As result of an audit by the Departm~nt of Tax-
ation, you have been assessed with taxes, penalty 
and interest in the sum of..................... $1,153.75 
bill for which was sent you on June 11, 1934. 
By your failure to pay withn 60 days from date 
of notice, the time prescribed by law, you are 
chargeable with interest at the rate of 6% per an-
num from due date to date of payment, amounting 
to .......................................... . 
making a total now due of. . . . . . . . . . . . . . . . . . . $~---
You have heretofore been notified of this assessment, and 
unless settlen1ent is made "rithin ten days from this date, your 
bin will be placed in the hands of a Special Agent for appro·-
priate action to enforee payment. 
I trust that you 'vill 1nake it unnecessary for me to take 
this unpleasant step. by forwarding at once a check to .r ohn 
~I. Purcell, Treasurer ·of Virginia,- Richmond, Va. 
Your~ VP.ry trnly. 
E. R. CO~fBS, Comptroller. 
In reply please refer to : 
1934 Result of Audit, pa,ge 39c-2. 
Tax year 1930. 
page 149 ~ [See ~iS Record for Exhibit No. 28 (Defend-
ant) .-Clerk. 
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page 150 r I, Walker C. Cottrell, Clerk of the ·Circuit 
Court of the City of Richmond, do hereby certify 
that the thirty Exhibits herewith attached were the original 
Exhibits as filed in this Court. 
Given under my hand this the 3rd day of September, 1935. 
WALKER C. COTTRELL, Clerk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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